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om the Grounds, Principles, Maxims, 
Terms, Words of Art, Rules, and Moot- 
Points of our Law, in a new, eaſy and 
very conciſe Method. 

For the particular Inſtruction 

r all young Gentlemen, either at Schools, Col- 
leges, or the Univerſities, or if privately edu- 
cated, Attornies Clerks, and other Perſons ; 
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PREFACE. 


H great Oracle of the Law, Sir 

; Edward Coke, bas obſerved, that 
there is no Learning fo excellent for all 

Sorts and Degrees of People, as the Know- 
ledge of the Common Law 1 and 
tho in the Study) of ity at the Beginning it 
ſeems difficult, yet when a Perſon drves to the 
Depth thereof, it is greatly delightful, and he 


which reaches deepeſt ſees the admirable 
Secrets of our Law. 


The famous Chancellor Forteſeue, in bis 
karned Treatiſe De Laudibus Legum An- 
gliæ, likewiſe obſerves that the Latin Words. 
Jus and Lex intend the Law under the 
Conſideration of a Science ; wherefore be- 
ſays, aſter you bave made ſome Progreſs in 
common Grammar, it will be neceſſary and' 
ſufficient to uſe the ſame Method and Propor- 
tion in the Study of the Law > And as Ety- 
mology, Orthograpy, Proſodia and Syntax 
are the Springs and Fountains of Gramma - 
tical Learning; ſo the Principles, Cauſes. 


and Elements, are the Fouudation of Learn 
ing | in the Law. 
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On con ſidering ubat bas been ſo. wiſely 
obſerved by teua ſuch moſt Learned, Excellent i 
and Worthy Perſons, I have very great Eu- 
couragement ; to which I may add, that: as 
among the liberal Sciences, the Art of 
Grammar bas always tbe Precedency, i 
being Janua omnium Artium, the Portal l 
awhich we enter into the Knowledge of all. | 
Arti, and whereby we communicate our ſelves | 
and Studies to others; It is from all theſe | 
Conſiderations, that I have at length, tho late, 
now attempted a Grammar of the Law, 
contained in the ſeveral diftin® Heads or 
Chapters, of Definitions, Grounds and: | 
Principles, Maxims and General Rules, 
Moot-Points or Caſes, Words of Art and 
Terme, and Fiftions, &c. Pats 
Luder this Divifion of Titles, is here com- 
priſed a general Knowledge ef our whole 
Law, in à brief Epitomy ; and the beſt 
Method of Inftruftion - And I think there 
is no room to queſtion that in great Schools, 
and particularly at Colleges in the Univerſt- 
ties, before the diligent Scholars leave thoſe 
Academies, ſome choſen Leſſons or Sentences. 
got by Heart from this Law Grammar, and 
repeated with their other Learning, 
would be a ſingular Benefit and Advantage 
to them; not only in their future Convet- 
ſation with others, but alſo in preſerving their 
own Eſtates and Fortunes, aud * _ 
A2 | iber= 


| The PREFACE. it 
Liberties, and by keeping tbem out of Danger, 
Jeſpecially tho greateſt, that of offending the Law. 
= 70 that good End and Purpoſe, I babe 
een fuller in treating of all the Crown- 
Laws, relating to Offences, than on any 
other Laws or Statutes, being very fenfible 
Ir bey moſt concern Mankind in general, and 
I pre/erve and eftabliſh the Peace of the King- 
dom, without which Proviſions there are many 
= Perſons in the World who, like fierce and 
ſavage Wolves, would prey won and devour 
But in this extenſive Law Branch, and 
indeed every where elſe, my Diſcourſe” 
haus generally-confined to ſhort Periods, Ba- 
ing divided all long Sentences, the more 
effetually to impreſs Things on the Memory, 
aud there to retain them ; and likewiſe to 
make the Matter of the greateſt Importance, 
appear the moſt Conſpicuous and Remarka- 
ble, by ſeparating it from the reſt ; which 
new Metbod of Handling our Laws, I think 
is in ſome Sort Academical. ? 
Further, I have here inſerted a great 
Number of the choiceft Latin Maxims of 
he Law, beyond what otherwiſe I ſhould 
ade done, but with a Deſign to pleaſe, as 
well as inſtruct all Touth at our Univerſities, 
pr Inns of Court, and young Gentlemen in 
their private Education; alſo ſometimes 1 
bave made ſmall Philoſophical and ober 
| A 3 Digreſ- 
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Digreſſons, for their better Improvement 
aud Entertainment. 


The PRE FACE. 


On: the whole, the following little Trat 
is 4 quite New Eſſay, there being fio Treas © 1 
tiſe any ways like it hitherto publi ſo d, and 
therefore tis to be boped it will be favourably © 
receiv d by every impartial Reader, fiice I © 
may truly aſſure them, it throughout contain. 
very Material and Uſeful Information, 


Malum in Parvo. 


G. Jacos. | 


— 


Law Gzammar. 
| | Le in general, is defined to be a certain” Rule 


for the well- ordering of Civil Society; or it is 
ex oft Sanftio juſta jubens Honefla & prohibens contraria. 
| Braclon. 


„ K 


an Art directing to the Knowledge of Juſtice. 


The Subjects of it I divide into Six Parts. 


Definitions. IV. Moot Points or Caſes. 

I. Grounds and Principles. V. Words of Art and Terms. 

II. _ ims and General | VI. 1 Intendments, 
ules. c. | 


I. Of particular Definitions. 


A ND Laws are held to be either Natural, or Ar- 
bitrary. 
1. The Natural Laws are ſuch as in themſelves are 
uſt and good, and binding in all Places, for they are 
very where the ſame, being from God himſelf. 
2. The Arbitrary Law: are Inſtitutions made by Men, 
ounded on Convenience, and which depend on the Au- 
B thority 


aw 


thority of the Legiſlative Power that made them: They 
are deſigned for maintaining publick Order. 
But all Laws, according to Forteſcue, derive their 
Force à lege Nature, from the Law of Nature; and 
limited Law of Nature is the Law now uſed in every 
State. Forteſcue. 8 | 

The Laws of England are divided into three Sorts: 

1. The Common Law, which is taken for the 
Law of Eng/and ſimply, without any other Laws what- 
ſoeyer, —— any Statute was enacted to alter the ſame: 
It is grounded on the general Cuſtoms of the Realm. 

This Law (fays Lord Hale) is ſingularly adapted to 
the Frame of our Conſtitution. 

"Tis that which maintains and provides for the Safety 
of the King's Perſon, his Crown and Dignity, and all 
Þis juſt Rights and Prerogatives. | 

And this Law is alſo that which declares and aſſerts 
the Rights and Liberties, and Property of the Subject. 
Hales Hiſt. L. | 

2. The Statute Law, or Statutes made by the 
King and both Houſes of Parliament, which are uſually 
for providing againſt new Miſchiefs and Evils that ariſe 
by the Corruption of the Times. 

3. Particular Cuſtoms in divers Parts of the 
** uſed by the People, and found to be bene- 
ficial, and which being continued Time out of Mind 
Without Interruption, have obtained the Force of a 
Law, to bind the Places, Perſons and Things con- 
cerned therein. Coke Lit. 


Conſuetudo pro Lege ſervatur. 


But our Laws have a Diviſion, 
Indo theſe following, iz. W 

I. The Crown Law, concerning the King and his 
Prerogative. | . 

2. The Law and Cuſtom of Parliament, to deter- 
mine Matters there done. 


And 


Ok Definitfons. 

And by Holt Chief Juſtice, this Law ought to be 
etermined in the Lig Bench, where wr 
heir ariſes thereon. Raymond. 
3. The Conmen Law, that is common to the whole, 


| Kingdom. 

Fe 4. The Statute Law, enacted in Parliament. 

: Reafonable Cuſtoms, eftabliſh'd by long Uſa 

the Wb 8. The Law of Arms, relating to War and artial 
hat. Affairs. 


But what is called the Martial Law not be 


Courts are open for Juſtice. 
= 7. FEeclefiaflical or Canon Laws. 

8. The Civil Law uſed in certain Caſes. 

eta Wore nog dari Laws here in Fagland, 
Pet. 

9. The Foreft Law, for preſerving the King's Game. 

10. The Law of Marque and Repriſal, to redreſs 
People injured at Sea. 

11. The Law-Merchant, proper to Merchants, and 
differing from the Common Lew, but become a Part of 
the Laws of the Realm, &c. 


As to the Civil and Cann Law. 


the 
ne- 
' . The Civil Law is that Law which every - 
_ als Nation or Commonwealth has peculiarly fü 


for itſelf. 


Tur Civile of quod quifgue Pepulus fibi ce. 


In a ſtricter Senſe, it denotes that Law which the old 
Romans made Uſe of, and was compiled from the Laws 
of Nature and Nations ; alſo the Twelve Tables were 
the Foundation of it, which is highly eſteemed for its 


great Equity. 

This Law is allow'd here in the two Univetſities 4 
Oxford and Cambridge, for training up Students, Cc. 
In e oat f Mar ine Affair, o 


exerciſed on Perſons in Time of Peace, when King's 
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Martial Cauſes, Judgments of Enſigus and Arms, Rights 
of Honour, &c. | This: 

2. The Canon Law ſignifies the Law of the Church, 
and which conſiſts of certain Rules taken out of the 


_ Scripture, the Writings of the Fathers, the Ordinances ! 
of General Councils, and Decrees of Popes in former | 


Ages. 

The general Canon Laco is no farther in Force in this 
Kingdom, than it has been received here, and is con- 
. iftent with either our Common or Statute Law. 

Though we have particular Canons made in the Con- 


Vocation, and having the King's Royal Aſſent, for the Go- 


vernment of the Church, Religion, and the Clergy, Cc. 
Which are warranted by A& of Parliament, and 
deemed the Laws of this Land. Can. Fac. 1. 


II. Of Grounds and Principles. 


Y Grounds are meant the Foundations, and by 
Principles the efficient Cauſes of Things ; and 
ements are the Matter and Form thereof. 

The ſeveral Grounds of the Law of England, in an- 
cient Authors, are ſaid to be theſe. 

.1f, The Law of Reaſon, which is obſerved in this 
Realm, as in all others; and Reaſon is the Gift of God 
to Man, or Power of the Soul that diſcerns between 
Good and Evil, comparing the one with the other, and 
which ſhews Virtues, loves Good, and flies Vices ; from 
whence it is termed the firſt Rule, that all Things muſt 
be ruled by. 

 2dly, The Law of God; and therefore it has been 
formerly inquired in divers Courts, if any Perſons held 
Opinions ſecretly or otherwiſe againſt the true Catholick 
Faith; or if any general Cuſtom were contrary to the 
Law of God, or any Statute was made directly againſ it. 


3dly, The general Cuſtoms, of old Time uſed through- 


aut all the Land, which have been ever approved 0 
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the King and all his Subjects, as being neither e 
the Law of God nor the Law of Reaſon; and which are 
properly called the Common Law. | 
4thly, The Law-Maxims, conſiſting of divers Prin- 
ciples that have always been taken for Law in this 
Realm; and what is a Maxim or general Cuſtom, and- 
what is not, ſhall be determined by the Judges. 
gthly, The particular Cuſloms uſed in ſeveral Counties, 
Towns, Cities, and Lordſhips of the Realm; and theſe, 
WF becauſe they are not contrary to the Law of Reaſon, nor 
the Law of God, though againſt the general Cuſtoms 
or Maxims of our Law, yet they ſtand in Effe& for 
Law. | 
6thly, The Statutes enacted by our Lord the Tings 
nd by the Lords Spiritual and Temporal, and the Co 
mons in divers Parliaments, in ſuch Caſes where the 
Lay of Reaſon, the Law of God, Cuſtoms, Maxims and 
other Rules of Law, have not been ſufficient to puniſh 
evil Men, and reward the. good. | | 
There are no other Grounds of the Laws of England; 
hough according to Lord Coke, the Common Law is the 
ommon Birth-right that the Subject hath for the Saſe- 
guard and Defence of his Liberties and Properties, wiz. 
not only of his Goods, Lands and Revenues, but alſo 
df his Wife and Children, Body, Fame and Life. Co. 
y 3 


it. 

On the Foundation of our Laws, and from natural 
Principles of Juſtice, every Perſon is intitled to his Ziff, 
ru; and Property, who has done no Act to forfeit 
ther, 

A Perſon's Life may be unlawfully taken away di- 
ers def > as in Caſes of Murder, Manſlaughter, Poi- 
oning, &c. 6; 

A Man's Liberty may be affected in ſeveral Manner, 

by falſe Arreſt, and wrong Impriſonment, Ce. 7 

And a Perſon's Property * treſpaſſed upon and 
oſt, by taking away his Goods, committing Felony, 


Robbery, or Burglary. 
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The Life of the King, as he is Head of the Common 
wealth, is moſt precious in the Eye of our Law, where- 
fore Attempts againſt him ate deemed Treaſon; and the 
Crimes touching Life, are the following. 5 2 

1. Treaſon, which in general ſignifies a Betraying, 
is divided into High Treafon, and Petty Treaſon : The firlt 
of which is defined to be an Offence committed againſt | 
the Security of the King or Kingdom; | | 

As to compaſs or imagine the Death of the King, 
Queen, or Prince, their eldeſt Son and Heir ; and de- 
claring the ſame by ſame open Deed ; 

Or to levy War againſt the King in his Realm 

Or to adhere to the King's Enemies, or give them Aid 
within the Realm or without ; | | 

Or to violate the King's Wife, or his eldeſt Daughter 
unmarried, or the Wife of the Prinee ; | 

Or to counterfeit the King's Great Seal, Privy Seal, 
or his Money ; 

Or to kill the Chancellor, Treaſurer, or any of the 
King's Juſtices of either Bench, Juſtices of Aſſiſe, &c. 
in their Place doing their Offices. 

Theſe are all declared Treaſon by the Statute 25 E. 3. 
cap. 2. And as to what is an open Act, a Deſign to 
depoſe or impriſon the King, is an overt AR to manifeſt 
a compaſſing of his Death. 

Conſpiring the Death of the King, providing Weapons 
to effect it, or ſending Letters to ſecond it; aſſembling 
People to take the King into their Power, and writing 
to a foreign Prince inciting to Invaſion, are overt Ach. 
Hales P. C. 

A compaſſing by bare Words, was formerly held to 
be no overt Act of Treaſon ; but ſince it has been ad- 
adjudg'd otherwiſe, where the Words ſhew a direct Pur- 
poſe againſt the King's Life; then they amount to an 
overt Act of ng or imagining his Death. K. 


line's Rep. | 

| — though ſet down in Writing, if kept privately 
in a Man's Cloſet, are no overt Act, except they are 
publiſhed. Hawkins P. C. 1 
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The Law judges every Rebellion to be a Plot againſ 
the King's Life, and a depofing him. 

And under compaſling and imagining the King's Death, 
Intention of 'T'reaſon proved by Circumitances is pu- 
niſhed as High Treaſon ; for Mens Actions are governed 
by their Intentions. 5 Med. 

A Conſpiring or Compaſling to /evy War is not an 
overt. Act, without a War levied de facto; but if a War 
be actually levied, the Confpirators are Traitors, altho” 
not in Arms. 

And a Conſpiracy to levy War 'tis ſaid will be Evi- 
dence of an overt AR for compaſſing the King's Death. 
3 Co. Inst. | | | 
Not only ſuch Perſons as take up Arms againſt the 
King ; but all who in a violent Manner withſtand his 
lawful Authority, or attempt a Reformation of his Go- 
vernment, do levy War againſt him. 

Thoſe that make an Inſurrection to redreſs any pub- 
lick Grievance, whether a real or pretended one, are 
faid to levy War againſt the King, and to be guilty of 
Treaſon; though they have no Deſign againft his 
Perſon. Hawkins. ob 
So where great Numbers oy Torce endeavour to re- 
move certain Perſons from the King, or to lay violent 
Hands on a Privy Counſellor, or Magiftrate for execu- 
ting his Office; or to change Religion, or the Law, to 
caſt down all Incloſures, &c. x 
But raiſing a Force to burn, or throw down a parti- 
cular Incloſure, being a Grievance to Mens private In- 
tereſt, is only a Riot. : 
* a _ _ the King's Forces, is a le- 
vying of War; and keepin ther a Number 
of armed Men, againſt the King's exper Conn 
has been held Treaſon. Dyer. 
Perſons joining with Rebels pro timore mortis, & receſ+ 
ferunt quam citd potuerunt, are not guilty of this Offence. / 
The Adbering to the King's Enemies, is proved by 
iving to ſuch any Comfort or Relief, or being in 
with others to levy any ſeditious Wars. 
B 4 To 
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Jo deliver or ſurrender up the King's Caſtles or Forts 
to an Enemy, for Reward, &c. is an Adherence to the 
King's Enemies, and High Treaſon. Hale. 

It has been adjudged, that Adhering to the King's 
Enemies, is an Adherence againſt him, 

And as Adhering to the Enemies of the King out of | 
the Realm is Treaſon ;. one beyond Sea having ſolicited 
A Prince there to invade the Kiagdom, was held guilty 
of High Treaſon, and triable by Statute 32 H. 8. | 

This may be inquired cf and tried in the Court of Wl 
King's Bench, or by ſpecial Commiſſion in any County Wl 
the King ſhall appoint; and the Adherence out of the 
Realm muſt be alledged in ſome Place in England. 
3 Inſt. 

40 Enemy coming hoſtilely into Exg/and, ſhall be 
dealt with as an Enemy, and executed by Martial Law, 
or ranſomed ; he cannot be arraigned for Treaſon, be- 
cauſe he never was within the King's Allegiance. Bid. 
But a Subject of the King, aſſiſting a foreign Enemy, 
ſhall be dealt with as a Traitor. WI 
If on the King's Subject becoming a Rebel, one that 

is out of the Realm ſuccours him, this is not an Adhe- 
ring to an Enemy within the Statute of Ew. 3. 

When one knows another has committed Treaſon, and 
does not reveal it to the King, or ſome Magiſtrate, that 
the Offender may be brought to Juſtice, by oar ancient 
Law it is High Treaſon. 

For the Delay in diſcovering the Treaſon, was judg'd 
an Aſſent to it: But now there muſt be an actual Aſſent 
to ſome. oatward Act, to make concealing it Treaſon 
or it will be only a Miſpriffon. 1 & 2. P. & M. 

A Perſon has Notice of a Meeting of Conſpirators, 
oes into their Company, and hears their treaſonable 
Conſultation, and conceals it ; this is Treaſon. 

And ſo it is where one by Accident has been in ſuch 
Company, and heard their Diſcourſe, if he meets 
; ": = wats which ſhews an Approbation thereof. 
> EUN. 
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Thoygh if one is told in general, that there will be 
Rifing or Rebellion, and does not know the Perſons 
pncerned, or the Place where, fc. this may be con- 
ealed, and not be Treaſon or Miſprifion. Hawtins. - 
Violating the King's Wife, was High Treaſon at 
mmon Law; becauſe it deftroy'd the Certainty af - 
ze King's Iſſue, and raiſed Contentions about the Suc- 
eſſion to the Crown. | . 
If the Queen conſents, it is Treaſon in her; but this- 
xtends not to a Queen Dowager. The ſame Law of - 
Die Prince's Wife, to violate whom is only Treaſon 
WW uring the Marriage; the eldeſt Daughter of the King 
Ws ſhe that is then living and not married at the Time 
df the Violation. 
And though there was an elder than her, who died- 
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be vithout Iſſue ; becauſe now ſhe has a Right to the In- 
\. iP critance of the Crown, on Failure of the Ifſue Males. 
* 3 Co. Inft. 


Treafon againſt the Life of the Queen, muſt be alſo 
during Coverture, and does not extend to a Dow- 


1 

The Counterfriting the Great Seal, or Privy Seal, 
muſt be an actual Counterfeiting ; therefore an Intent or 
going about to counterfeit it, is no Treaſon. 

And Affixing the Great Seal without Warrant, or 
taking off the Wax impreſſed from one Patent, and 
fixing it to another, or raſing any Thing out of a Pa- 
tent and adding new Matter, are not a * 
and Treaſon within this Act, but a great Miſpriſion. Hale. 

Perſons that aid and conſent to the Counterfeiting the- 
Great Seal, are equally guilty with the Actors. 

Counterfeiting the Privy Signet, or Sign-Mangal, js- 
28 within this Act, but made fo by 1 2 

Forging or Caunterſeiting the King's Cain, is Treaſon 
by the Common Law — by Statute : The Caunter- 
wing, Cogn, and Filing Money, either of this 
Kingdom, or foreign Coin made current by. Praclama- 
uon, is High Treaſon by 5 FAx. | 

Bs | Thess: 
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There ariſes no Corruption of Bloed, or Loſs cf 
Dower, on committing this Treaſon, as there does in Wi 
other Caſes. | i | hate "7 
If any Perſon bring into the Realm Counterſen 
Money, it is Treaſon within the Statute of Ew. 3 
But then it muſt be according to the Similitude and 
Likeneſs of Eisi Money, and brought from ſome 
foreign Realm, knowing it to be falſe, and be utterd 
in Payment. e 793 

The bare forging of the Kiog's Coin, , without ut- 
tering, is Treaſon. | 1 

Alſo if Perſons who have Authority the King to 
ein Money make it of greater Alloy, or leſs Weight 
than they ought, it is ſaid to be Treaſon. 3 Inf. ; 

The making of any Stamp, or Die for Coining, ex- 
cept by Perſons employed in the Mint, or conveying Wl 
them from thence, is High Treaſon; and colouring 
| Metal reſembling Coin like Gold or Silver, or marking 
on the Edges, is likewiſe Treaſon by 8 & g W. z. | 

Perſons n gilding or colouring any Shilling Wl 
or Sixpence, or altering the Impreſſion, ſo as to make i 
them reſemble a Guinea or Half Guinea, are guilty of | 
High Treaſon by the late Act 15 Geo. 2. 

And thoſe who tender in Payment any Counterfeit 
Coin knowingly, ſhall be impriſoned for a firſt Offence 
fix Months, two Years for a and a third Offence 
ks Felony. 32 

Counterſeiting Copper Halfpence or Farthings is not 
'T reaſon, but t — 4 to be ;mpriſoned two 
'Years, and give Security for their Behaviour. Bid. 

AR of 40 J. is given for apprehending Money- 
Coiners of Gold and Silver, by 6 / V. z. and 10/. 
Reward for Coiners of Copper-Money, G. by this 
new Act. 

Any Perſons may cut or break Pieces of Silver Money 
ſuſpected to be counterfeit, or unlawfully diminiſh' ; 
but if they prove good Coin, ſhall ſtand to the Lok. 
on. 
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s of 1 The Treaſon in killing the Chancellor, Treaſurer, on 
es in Juſlices of the Bench, &C. extends to theſe only when 
n che aftual Execution of their Office, repreſenting the 
erſen King's Perſon; and only to a killing, not a 
v. 3. or attempting to kill, without Death. Hale. + 
and But by Statute 3 H. 7. compaſſing to kill the King, 
ſome or any of his Council, was made Felony. x 
ter And aſſaulting a Privy Counſellor executing his Of- 
cc, and making any Attempt to kill him, is Felony 
ut. by the 9 A. OR 
1 | PI 
8 to Of other particular Treaſons by Statute. 
ight Wl 
e Perſons refuſing the Oath of Supremacy on the ſecond 
ex- Tender, were adjudg'd guilty of Treaſon, without Core 
ying Wl ruption of Blood, by 5 Elia. | | 
ring And 2 Subjects from Obedience to the King. 
cing or reconciling them te the See of Rome, is Treaſon in 
the Reconciler and Perſons reconciled. 23 EL. 
ling Saying the King is a Papiſt, or he intends. to intro- 
ake | duce Popery, intending Death or bodily Harm, ora a 
of Reſtraint of the King's Perſon, &c. is High Treaſon, 
in caſe the Offenders expreſs or declare 'their Intention, 
reit by Printing, Writing, Preaching, or malicious Speaking. 
nce 13 2. ; 
-nce _ Perſons maliciouſly, by Writing or Printing,  decla- 
ring that the King is not lawful King, or that the Pro- 
not tender hath any Title to the Crown, are guilty of 
two Treaſon. f | ; 
And Preaching any ſuch Doctrine, Teaching or ad- 
ey⸗ viſedly Speaking, &c. incurs the Penalty of a Pra- 
0 1. munire. | 
his Alfo hindering any Perſon, who ſhall be next ia 
Succeſſion, from coming to the Crown, is made High 
ney Treaſon. 4 & 5 Ann. 4 , 
d; Dut in every Caſe of Treaſon that relates to the King's 


Perſon there muſt be overt Acts of it; which are to be 
made appear by plain and ſufficient Proof, and not by 
Conjectures. 


- 


The Offender muſt be lawfully attainted thereof, 
either by Confeſſion, or by his Peers in his Life-time ; 
And therefore if a Perſon be Slain in open War, he 
Mall forſeit Nothing, nor can he be attaint in un 
Caſe, but by Parliament. Hale P. C. 

Infants within the Age of Diſcretion, and Perſons u 
Compos Mentis, cannot be guilty of Treaſon; fo that if a ä 
J raytor becomes nor Compos before Conviction, he ma 
eee and if aſter, ſhall nor be eren ; 
A Perſon indicted for High Treaſon, is to have 2 
Copy of his Indictment five Days before Trial, and 
ſhall be admitted to make a full Defence, by Council 
learned in the Law, and by lawful Witneſſes, Cc. 
And there maſt be two Witneſſes to the ſame overt 
Act, or two Acts of the ſame Treaſon, produced Face 
to Face, to make ont the Treaſon againſt him. 7 V z. 

All are Principals in High Treaſon ; and om an At- 
tainder of Treaſon, the Judgment in all Caſes, except 
Yor Counterſeiting the Coin, is that, 

"The Offender ſhall be drawn on a Hurdle or Sledge 
to the Place of Execution, R 

And there be hang'd by the Neck, but cut 'down 
alive, bis Privy Members cut off, his Bowels ript up, 
taken out and burnt before his Face; 

His Head ſever'd from his Body, his Body divided 
Into four Quarters, and thoſe be diſpoſed of as the King 
thinks fit. Tho' where a Peer commits Treaſon, the 
King uſually remits all but Beheading. 3 O. 250. 

For Counterfeiting the King's Coin, the Offender is 
to be drawn and hang'd ; And the Judgment in — 
"Treaſon, is for a Man to be drawn and hanged; and 
' for a Woman, to be drawn and burnt. 

But Judgment for Murder and Felony, is for a Man 
or Woman to be hang'd by the Neck till dead ; and in 
*extraordinary Caſes of a Barbarous Murder, the Offen- 
der's Body is hang'd in Chains. 
From theſe ſevere and dreadful Puniſhments, . it is | 
obſerv'd that the wicked fear to offend, 

Oderunt 
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Oderant peceare mal formidine pane. /Coke 


And though the higheſt pain! is, that ſuch a Criminal 
hall be hanged until he be dead; yet implicitly he is 
ilſo puniſh'd in his Wife, that ſhe ſhall loſe her Dower z 
In his Children, that they ſhall become baſe and 
>noble ; and he ſhall loſe his Poſterity, for his Blood is 
orropted that they cannot inherit to him, or any other 


_— ſhall forfeit all his Lands, Tenements and 


Hereditaments, and likewiſe all his Goods and Chat- 


ls. 

2. The Crime of Petty Treaſon, by the Sta- 
ate 25 Ed. 3. is where a Perſon out of Malice takes 
way the Life of a Subject to whom he owes ſpe- 
ial Obedience; and may be in three Particulars, 

As where a Servant out of Malice kills his Maſter; 
vr a Wife killeth her Huſband ; 

Or an Eccleſiaſtical Perſon, Secular or Regular, kills 
is Superior. 

And this is called Petty Treaſon, in reſpeRt to High 
Treaſon, which is committed againſt the King. | 
In our Law this Crime implies the higheſt of 
urder ; and it's ſaid that two Witneſſes are required 
d find the Indictment for Petty Treaſon ; bit not to the 
I rial of it, for 'tis not within the Act 7 V. 3. Hawkins. 
The Aiders and Abettors, as well as the Procurors, 
re compriſed within the Statute of Ed. 3. And what- - 
ver will make one guilty or Principal in Murder, ſhall _ 
ake him fo in Petty Treaſon. 

But if the Servant does kill the Maſter upon a ſudden 
alling out, or on Se Defendendo, it is not Petty Treaſon, 
ut Manſlaughter. Hale P. C. 

If a Son kills his Father or Mother, though the 
fence is moſt heinous, he ſhall not be tried for Petty 
reaſon, .unleſs he ſerved his Father for Wages, &c. 
„„ EE Rr RNA 


ant. 
This 


_ Huſband, here the Wife is deemed guilty of ren I 
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This is becauſe the Son is not within the Meaning of 
the Words of this Act; yet where a Servant kills his 
Miſtreſs, or his Maſter's Wife, ſhe is Maſter within the 
Letter of the Statute. ' 3 Co. ft. 3 

In Caſe the Servant or Wiſe are of Confocuonry i 5 
kill the Husband or Maſter, and be in the ſame Houſe, 
though not in the ſame Room, they are Principals au ii 
guilty of Petty Treaſon ; for by Law they will be Y 
judg'd preſent. Crompt. 

A married Woman and another Perſon kills the 


"I — — aa „ 
* 


Treaſon, and the other of Murder. 

Though if a Wife and her Servant conſpire to kill the 
- Huſband, for which they appoint Time and Place, bu 
the Servant alone in the Wife's Abſence killeth him, 
this ſhall be Petty Treaſon in both. Maar. : 

The Lord Dyer in his Læu- French Reports, ſay: 
thus of Petty Treaſon : 

Si Servant tue Maiſtre fait per Procurement le Femel 
abſent ; il eſt Petit Treaſon in Servant, et Acceſſory 
al Petit Treaſon in Feme. f | 

Si Eſtranger fait ceo per procurement Feme ou Sei- 
vant 3 eſt Murder in le Eſtranger, et Acceſſory ali 
Murder in Feme ou Servant. 

Et Si Eſtranger fait ceo per Procurement et in Pre- 
fence de Feme ou Servant ; eſt Petit Treaſon in Fen 
ou Servant, & Murder in PEftranger. Dyer. 

3. The next Crime is Murder; which is a wilfl 
and felonious Killing of another, upon Malice fore: 

thought. 
| This Offence may be committed in divers Ways; 

As by Weapon, Cruſhing or Bruiſing. 

By Shooting, Smothering or Poiſoning ; 

And by Strangling, Starving, &c. 

But the Perſon wounded or hurt muſt die within 
Year and a Day after the Fact committed, or the La 
will preſume he died a natural Death. 

If in that Time the Party dies, altho' it be by diſot 
—_ Living, the Wound, or other Injury, 2 


judge 
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judged the principal Cauſe of his Death, to make it 
Murder. 3 ft. g * 

In the Cale of Stabbing-enother, if any one ſtab a 
Perſon who hath not at that Time any Weapon drawn, 
or hath not firſt ſtricken, the Party which ſtabs is guilty 
of Murder, if the Perſon die within fix Months after, 
by Statute Fac. t. e 

Though where a Man that is a Compes kills another 
Perſon, this is not Murder: Tis the fame of a Luna- 
tick during his Lunacy. But he that incites a Madman 
to kill a Perſon, is a principal Murderer. 

And if one that is drunk killeth another, it is F 
and Murder by our Law. Hake. 8 

A Perſon under the Age of Diſcretion kills a Man, 
it is not Felony; though if by Circumſtances it ap- 

an Infant under twelve Vears old could diſtin- 
guiſh Good and Evil, and knew what he did; if he 
kill another, it may be Murder: As if he hide the 
dead Body, make Excuſes, &c. : 

It is not the bare Killing, but Malice, that makes the 
Crime of Murder; and the Malice muſt be of Corporal 
Damage to the Party ; and if it be not continuing till 
the Death, tis no Murder. Hale P. C. | 

This Malice is either expreſſed, or it is implied. > 

The expreſs Malice, is when tis evidently proved 
there was ſome ill Will or old Grudge before the Kil-- 
log and the Fact was committed with a Sedate Mind, 
and a formed Deſign of doing it. 

And implied is, where a Perſon kills another ha - 
ving nothing to defend himſelf; as in going along a 
3 _ a Stile, or the like. . ' 

a Killing or Murder be perpetrated t h a 
direct Purpoſe * act ſome perſonal Injury to 8 
Slain, it is ſaid to be properly of expreſs Malice. Ke- 


og. 
As where a Man in cool Blood, malicioufly and deli- 
berately beats another in ſuch a Manner, beyond any 


appearing Defign of Chaſtiſemgnt, that he dies: 'E 


16 Df Szounds and Pꝛinciples. 


In that Caſe it is Murder, by expreſs Malice, tho” he 

did not intend to kill him; © 
For if a Perſon voluntary commits any violent or 

cruel Act, which is attended by Death, in Judgment of 
Law he is looked upon to do it of Malice forethought. 
And where one executes his Revenge in a cruel 
Manner, with a dangerous Weapon, as ſhews a mali- 
cicious Deſign of doing Miſchief, -and Death enſues 
thereon, it is expreſs Malice and Murder from the very 
Nature of the Fact. Ke. | 

By Poiſoning a Perſon; and where a Man killech 
another without Provocation, Malice is plainly implied. 
If one reſolves to kill the firſt Perſon he meets, and kills 
him accordingly, it is Murder, tho' he knew him not, 
for here Malice is implied againſt all Mankind. 

One lays Poiſon to kill a certain Perſon, and another 
takes it and dies, it is Murder : It would be otherwiſe, 
if laid to kill Rats. | | 

And if A. bearing Malice to B. ſtrikes or ſhoots at 
him, but miſſeth him and kills C. this will be Murder 
in A. and if it were without Malice pre pen, then Man- 
flaughter. Dyer. 25 

In ſuch Caſe the Malice intended to one, makes the 
Death of another upon that Malice, Murder, and qua- 
lifies the Act as if it had its due Effect. 

If a Man does a Thing that apparently muſt intro- 
duce Harm; as where he runs among a Multitude of 
People with a Horſe uſed to ſtrike, &c. and one is 
killed, it is Murder, if done with an Intent to do 
Harm. 

For an Intention of Evil, tho' not againſt a particular 
Perſon, makes a Malice, and the Fact thereon is Mur- 
der. Hale. ; 

A Perſen finds a Boy ſtealing Wood ; he bound him 
to his Horſe-Tail, the Horſe ran away with him, and 
killed the Child, it was adjudg'd Murder. 

The Cauſing an Abortion, by giving a Potion to, or 


* -- 


| Rriking a Woman big with Child, was formerly * 
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der; but now a great Miſpriſion only, unleſs ſuch. 
Child be born alive, and die of the Bruiſe. Hawkins. - 
| Where the Death of a Baſtard, newly born, is con- 
cealed, it ſhall be ſuppoſed to have been murdered ;. 
except the Mother proved it Born dead. 21 Fac. 1. 
If an Infant be laid under Leaves or Trees, and ſuf- 
fered to be deſtroyed by Vermin ; or a Sick Man in the 
Cold, whereof he dies, either are a Killing. 3 f. 


Of Murder by Combat and Duelling, &c. 


In Caſe two Perſons fight in cool Blood, on a former 
I and one of them is killed ; and where upon a 
ſu falling out, one appears to be Maſter of his 
Temper, and kills another, it will be Murder. Phw- 
den. 

For where there is a Fighting between two, on ſuch 
22 Quarrel, it may be preſumed to be un Malice 


penſed. 

And tho' two Perſons fall out early in the Morning, 
and meet in the Afternoon of the ſame Day, if one be 
killed, it is Murder; for their after Meeting is of Ma- 
lice. . 1 Hawkins. 

But if A. and B. are at Malice, and reconciled, and 
after upon a new Occaſion, they fall out, and B. is 
killed, it is held to be no Murder. 

So it is, where they combat on Malice, and being 
parted, afterwards they meet and fight upon a ſudden, 
and one kills the other ; by ſome tis not Murder, be- 
cauſe the firſt Malice is ſatisfied. Hale. 

Yet if the Party killed, in the firſt Combat had 
wounded the Party ſlaying, it might be otherwiſe. 

If there be a Quarrel between two Perſons, and one 
challenges the other, who declines meeting him, but as 
length upon Importunity, and to vindicate his Reputa- 
tion, meets and fights, and kills the Challenger, it is 
Murder. Kehng. | 

Tho“ 
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Tho' here if the Perſon challenged refuſe to meet, 

and ſaith he ſhall go To-morrow to ſuch a Town, and 
being aſſaulted by the Way, he kills the Challenger, 
'tis Manſlaughter only. ä 
Where two Perſons A. and B. fall out, and on a 
Challenge they appoint the Field, and each takes his 
Second with him; if A. kills B. this is certainly Mur- 
der in 4. s Second; and it hath been alſo adjudg'd 
Murder in the other Second. But this laſt ſeems other- 
wiſe according to Hale. 
Tis ſaid by ſome, that the Seconds of the Perſon 
killed, are equally guilty of Murder, by Reaſon of the 
Encouragement which they gave by joining with 
him. Hawhins. | 

A. and B. falling out on-a ſudden, they preſently 
agree to fight, and each fetches a Weapon, then they 
£0 into the Field, and one kills the other, this is only 

anſlaughter, becauſe the Blood never cooled. 

"Tis otherwiſe, if they appoint to fight the next Day, 
or at any other Time. | = 

If there be Malice between 4. and B. and upon that 
Malice they meet and fight; here tho' A. gives the firſt 
Blow, yet if B. kill him, it will be Murder. Hale. 
In the Common Law it is of no Signification who 
begins the Quarrel, or gives the firſt Stroke : And no 
Words, tho' ever ſo reproachful, are a ſufficient Pro- 
vocation to extenuate the Crime of Murder ; 

| But if angry Words pals between two Perſons, and 
one pulls the other by the Noſe, whereupon the Perſon 
aſſaulted kills him immediately, it is but Manſlaughter, 
from ſuch a ſudden Quarrel. 

If a Man provoked by Words or Geſtures, makes a 
Puſh at a Perſon before his Sword is drawn, and a Fight 
enſues, wherein he who made the Aſſault kills the 
other, it is Murder : ls 
| Here in Caſe he had made no Puſh till the other's 
Sword was drawn, it would have been only Manſlaugh- 
ter in the Perſon killing. 4 


\ 
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A Perſon aſſaults another with Malice, tho' he be 
afterwards driven by the other to the Wall, and there 
he kills him in his own Defence, 'tis Murder by Reaſon 
of his firſt Intent. a F 

In this Caſe if the Party aſſaulted fly to the Wall, 
and being till purſued, he kill the other, it is only 
Manſlaughter. Kelyng. 

Two having Malice prepenſe fight, and the Servant 
of one of them not acquainted with the Malice, takes 
Part with his Maſter, and kills the other ; this is Mur- 
der in the Maſter, and but Manſlaughter in the Ser- 
vant : 

But when there is a Conſpiracy to kill a Man, but 
no Malice againſt his Servant, if the Servant be lain, 
the Malice againſt the Maſter ſhall be judg'd to ex- 
tend to his Servant, the Killing of whom is Murder. 


ery. . . 

If two or more come together to kill, rob or beat a 
Man, or to commit a Riot, and one of them kills a 
Perſon, it is Murder in all thoſe of that Party that are 
preſent, aiding or abetting thereto, or that were ready 
to aid him, tho' but Lookers on; | 

All will be ſaid to intend the Murder; but it is 
_— if the Lookers on came there by Chance. 

allon. | | 

If Offenders come into a Park, and the Park-Keeper 
ſhoots at them, whereupon they fly, but he purſues, 
and they kill him, it is Murder in all; for their firſt 
Entry was with a malicious Intent. 

In Robbing a Park and committing Murder, all are. 
held to be preſent that are in the ſame Park, though 
half a Mile diſtant and out of View. | 

If any Perſon ſtand by and encourage another to ſlay 
a Man; or where one comes with others on Purpoſe to 
kill him, and ſtands by till the Fact is done, tis Mur- 
rn, 

ng a Pe eavouring to part others fighti 
32 Intention againſt 1 
And 
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And where two Men are fighting, if other Perſons 
looking on do not endeavour to part them ; or to appre- 
hend the Murderer, if one be killed, they may be in- 
dicted and fined. Wey. 

Where any Magiſtrate or Miniſter of Juſtice is killed 
in the Execution of his Office ; a Sheriff, Conſtable, or 
Watchman in doing their Duty; or any one that comes 
in Aſſiſtance of the King's Officers, it is Murder, 

And here a Perſon ſhall not be excuſed, by alledging 
that what he did was in a ſudden Aﬀeray, Ec. 

Ika Bailiff is killed in executing a Writ or Proceſs, 
or a lawful Warrant, tho' the Proceſs be erroneous or 
he do not produce his Warrant, if he be a Bailiff com- 
monly known, it will be Murder ; | | 
But here if the Officer doth that which is unwar- 
rantable,. as if he break open the Door of a Houſe, or 
Window, to arreſt a Perſon in a Civil Caſe; or if he 
arreſts a wrong Perſon, or one upon a Sunday, fc. 

Theſe Ads are unlawful, and. it is no. Murder, but 
enly Manſlaughter to kill him. Croke Famer. 


Of Killing not Murder, but Fuſtifiable. 


Tf a Man, without any Provocation, is aſſaulted any 
where by another, in ſuch a Manner that it plainly 
ſhews an Intent to Murder him, as by ng at him 
with a drawn Sword, &c. he may juſtify killing ſuch 
Aſſailant. Benlow. 
Where one attempts to commit Murder, Robbery, or 
other Felony, a Man or any of his Servants may law- 
fully kill him. Ee 

And where a Perſon in Poſſeſſion of a Room in a 
Publick Houſe, kills another attempting to turn him 
>; by it; the Killing has been held to be juſtifiable, 
2 Inſt. 

Likewiſe if a Woman kills a Man, who attempts to 
. her, ſhe may juſtify the doing 


Treſpaſ- 
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Treſpaſſers in Foreſts, Se. not ſurrendring, but de- 


m ding — and Rioters ſtanding in Oppoſition 
e- oa Juſtice's Command, the killing them is 3 
n- WS So if a Felon will not ſuffer himſelf to be arreſted, 


he flies for it, being purſued upon a Hue and Gy; 


ed or where a Priſoner aſſaults thoſe as conduct him to 
or aol, or his Gaoler in 4. 3 C. K. to eſcape, &c. 
es illing ſuch may be juſtified 


But this is only on taken or 
cured without Killing. 
And if a Priſoner by Dureſs of the Gaoler comes to 
n untimely End, it will be Murder. Hake. 

There is a Killing excuſable, where a Man kills 
other ex Nece/ſitate, merely in his own Defence. 
Pee Se defendendo. 


ir. 4. The Crime of Manſlaughter ; which is An ac 
or Perſon is killed upon a ſudden fling our, 
he lalice. 


Or it is when one commits à voluntary and unlawful = 
Act, but without any deliberate Intention to do it: 
nd for this Crime, the Offender ſhall have the Benefit 
f Clergy for the firſt Offence. | 

Where two ſuddenly fall out and fight, and * 

is Sword, on which a Stander-by lends him another, 
herewith the Adverſary is killed, it is Manſlaughter 
2 both the Killer and the Stranger. 
And if a Man in Vindication of his Friend, who is 
ſlaulted by another, preſently takes up an Inſtrument, 
ad kills the other, ſuch AR is Manſlaughter. 1 Heul. 
If a Man is taken in Adultery with another Perſon's 
ife, and the Huſband preſently kills the Adulterer :; 
is is a great, Provocation, and makes it but Man- 
aughter, 

Two Perſons ftrive * the Wall in a Street, ad one 
ills the other, it is Manflaughter ; and ſo it is if two 
lay at Foils, and one kill the other. Hall. 

A Man ſhoots off a Gun in a City, or Highway, 
hich endangers the Life of ſome Perſon, and one is 
led, it 1s Manſlaughter by our Common Law. a 
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And if one throw Stones over a Wall, in a Place 
where Perſons often reſort, or at another in Play, and 
kill any Perſon ; if it be done without any evil Inten- 
tion, it is Manſlaughter. 

It is not Murder, becauſe there is no malicious In- 
| tention to hurt; nor per infortunium, as he was doing 
an unlawful Act. 

Where a Perſon ſhooting at the tame Fowl of an- 
© - Other, which is an unlawful Act, kills a Stander- by, it 

| is faid to be Murder in ſuch Perſon. * 

| If he ſhoot at wild Fowl, Hare, &c. and be not 

to keep a Gun, or kill Game, and kills any 
rſon, tis Manſlaughter. 

And if he 1 keep a Gun, which makes 
3 _ it is only | "RY 
3 off | 


Of killing Perſons, 8 and St 


Defendendo, &c. 


As to Chancemedley, it is als « Mi is doing 4 
lawful Act, without any Intent of Hurt to another, 
and one is caſually killed thereby. 

This may be in divers Inſtances; as where a Perſon 
caſts a Stone, or ſhoots an Arrow in the Fields, or other 
. Place, and they happen to Rrike and wound a Man, 

which ke dies. 

one be cutting down a Tree, and the Hatchet-head 
flies off, and kills a Perſon; or where he is doing 4 
lawful Thing that may cauſe Danger, and gives Warn. 
ing, after which a Man is killed ; theſe accidental Kil- 
lings are Chancemedley. Hale. 

So it alſo is, where a Maſter in correcting his Ser- 
vant, or a Schoolmaſter his Scholar, or an Officer 
_ whipping a Criminal, in a reaſonable Manner, happen 
do occaſion their Death. 

It is likewiſe called Manſlaughter by Mi/ſadventur, 
- for which the Offedder ſhall have his Pardou ms 
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s, D:/endendo, is where one kills another in his own: 
; Pcience, being under an inevitable Neceſlity of doing” 
hat he did. 3 | L 
And any Perſonz-in his juſt Defence, may kill others 
or the Safety of his Life ; but if Malice be coloured 
nder a Pretence of Neteſlity, or one kill another before 
he need to do it, it may be Murder, or Manſlaughter. 
aundford FP, C. is | | . 
If a Perſon on ſome ſudden falling out be attacked, 
and before a mortal Wound is given he flies to the Wall, 
or other unpaſſable Place, as far as he can, to fave him- 
ſelf, but being till purſued kills the Aggreſſor ; this is 
Se defendendo. 3 | 
In this Homicide the Party aſſaulted is not excuſed, 
unleſs he give back to the Wall. at. 
But if the Aſſault be ſo fierce and violent, and in ſuch 
a Place, that giving back would end his Life, then 
he need not give back, to excuſe the Defence, Hale. 
If A. aſſaults B. upon Malice, who retreats to the 
Wall, and then in his own Defence kills 4. here, if it 
be in the Highway, he ſhall be diſcharged ; but if not, 
tis Se deſendendo. 
Though in caſe A. retreat back to the Wall, and 
there kill B. it is Murder. | 
A Man that kills another by Mifadventure, has of courſe. 
his Pardon: But if a Perſon be only wounded, an Action 
of Treſpaſs may be brought; and he ſhall have the ſame. 
Puniſhment as if done of Malice. | 
For in that Caſe the Law takes Notice of the Da- 
mage of the Party wronged, and not of the malicious 
Intent, as in Capital Caſes. Bacon. 95 
Fele de ſe, in our Law, is where a Man lays violent 
Hands on and kills himſelf. | | 
As in Caſes of Murder, the Death muſt enſue within 
a Year and Day aſter the Stroke, &c. The Act muſt - 
be deliberate, and purpoſely done; and the Peyſon that 
commits it, muſt be of the Age of Diſcretion, and 
Campos Mentis, or it will not be Felony. | 


_—— ä — 


Y 


A Man may not maim or diſable himſelf, for which 


vouring to kill another, falls upon his own Sword, 
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Therefore if a Lunatick, during his Lunacy, one 
diſtracted by a Diſeaſe, an Ideot, or Infant kill himſelf 
neither of theſe are Felo de ſe, 3 Infi. 

A Man that perſuades another to kill him, does not 


come under this Name ; his Aﬀent being void in Lay, 


and the Perſon killing him judg d a Murderer. 
Yet it is Felo de fe, where one maliciouſly endes. 


whereby he kills himſelf ; but here he is to be che only 
Agent.  Kekway 
On a Verdi found of Felo de ſe before the Coroner, 


the Offender forfeits all his Goods and Chattels to the | 


King, for the Loſs of a Subject and Breach of the Peace: 

And by Cuſtom the Body is buried in the Highway, He. 
But the Forfeiture is often faved, by the Jury's fa- 

vourable finding the Fact to be Lunacy. Hawkins. 


There is a Maihem or Maiming, that is Felony by 


our Law. 

As where any Perſon on Malice forethought, and 
lying in wait, cuts off the Noſe, puts out the Eye, 
diſables the Tongue, or cuts off or diſables any Limb 
OIL with Intent to maim or dil. 

im 

The Offender, his Aiders and Abettors, Ec. are 
deem'd guilty of Felony, without Benefit of Cler 
rei 
22 & 23 Car. 2. 

In theſe Caſes a voluntary Act the Law judges to be 
done out of Malice; as where one kills a Perſon without 


_—_— be indicted and fined at the King! 
t 

5. The Crime of Felony, was formerly every Ca- 
pital Offence, done with an evil Intention, and a bitter 


or fierce Mind. 


COT Ones nee that is in 
Degree next to Petit Treaſon, 


It 
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* It is either by the Common Law, by the Civil Law, 
lh, or by Statute. C's 

The Felony at Common Law is againſt the Life of 

ot a Perſon, as Murder, Manſlaughter, Felo de ſe, &c. 

* or againſt a Man's Goods, ſuch as Larceny and Rob - 

W bery ; againſt his Habitation, as Burglary, Arſon or 

* Houſe- burning; and againſt publick Jultice, by Breach 

d, of Priſon, &c. © 3 Inf. 1 

ly Piracy, or Murder on the Sea, is Felony according 
to the Civil Law, and alſo by our Statutes. | 

er And the Felonies by Statute are many, and increaſing. 


the There are in general two Sorts of Felonies; the one 
ce lighter, ſuch as for the firlt Offence may be allowed the 
6. Benefit of Clergy ; but the other, the greater, may not: 
fa Though Clergy is granted, where it is not expreſly 
taken away by any Statute, Hawkins. es 
by Felony excluded. Clergy is puniſhable with Loſs of 
Life, and of Lands not intailed, Goods and Chattels ; _ 
ind and it commonly works Corruption of Blood, except. 
ye, 2 Statute making an Offence Felony, ordains it to be 
mb otherwiſe. | 
di. And concerning Felonies, where a Perſon. fleals an- 
other's Goods, not from his Perſon, or out of his Hou'e 
are by Night, it is called Larceny; and if the Thing flolen 
BY 3 exceeds 12 d. Value, tis Grand Larceny, for which the 
c. Wy Offender ſhall be hanged. | | 
But when the Theft is under that Value, it is termed 
) be Petit Larceny, and is puniſhed with Whipping : And 
out WF the Jury may find the Goods of leſs Value, though a 
Man be indicted of ſtealing Things worth 40 4. and fo 
aich WI convict the Priſoner but of Petit Larceny. 2; 
ng's Not only if one ſteal the Goods of another, it is Fe- 
lony ; but if a third Perſon felonioufly takes them from 
Ca- him, ſuch third Perſon is a Felon as to both the others. 
iter Stealing of Goods, which Perſons by Contract are to 
uſe ; or where a Gueſt ſteals Plate ſet before. him at an 
is io lan or Tavern; either of theſe are Felony : Thoſe that 
have the Charge of Things, as of a Chamber, Ce. 
may be alſo guilty of Oy Raym, * 1 
It 
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In caſe a Shopkeeper delivers Goods tq one, -who 
| pon Ya buy them, and he rum away with the 

ings, it is Felony: But if a Horſe be lent to a Man 
to go tp a certain Place, and he goes further, and then 
rides away with the Horſe, tis not Larceny, becauſe 
he had at rl a lawful Poſſeſſion. Dalton. 
And yet if a Carrier, aſter he hath brought Goode to 
the Place appointed, take them away privately, tis Fe- 
 lJany; for the Poſſeſſion which he had from the Owner 
being determined, he is as a. meer Stranger. It is the 
ſame if he carry the Things to ſome other Place than 
that agreed. 3 Hf. 

Where a Taylor employed to make a Suit of Clothes 
imbezils the Cloth delivered to him for that Purpoſe, 
it is no Felony : Nor is it ſo where a Servant goes-away 
with his Maſter's Goods, delivered him, which is only 
Breach of Truſt. 

This is by reaſon of the Delivery; but by Statute, 
they are to be under 40s. Value. Dealt. 

A matried Woman cannot be- guilty of Felony in 
ſtealing her Huſband's Goods; though if ſhe deliver 
them to in Adulterer, it is -Felony in him to receive 
them. 
And if a Feme Covert commits Felony in Company 
with ber Huſband, it ſhall be preſumed to be 
his Command and Coercion, and ſhe will be 
Baut 'tis otherwiſe where the Wife ſteals G 
without the Knowledge of the Huſband, 
Felony in her. 

In felonious Attempts, the leaſt removing 
altho? it be not quite carried off, is Felony 
one takes Things out of a Box, and lays them 
_ but is apprehended before he gets away 
Ha 

„ ITG. Ce. . 

not Felony; nor Deer, Hares, &c. 
made tame: Tf any Poultry, or Fiſh maT 
taken away, tis Felony. 3 Co. Inf. 


” 
* 
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Of particular Felonies by thy Hatutes. Gi 


Arnexr of the Kings, imbeziling to the Valus of 20 . 
elony. 31 Flix. 

Bail acknowledging in the Name of another, not 
rrivy or conſenting, 21 Tac. 1. 

Bankrupts not ſurrendring themſelves, or- not diſees 
ring their Eſtates ; or removing any Money or ER 
> 201. Value. 5 Ges. 2. 

Bill; or Bonds, and Notes, &c. for Money, fealing 
df, 2 C. 2. 

Buggery with Man or Beaft. 25 H. 8, 

Burning Houſes, Barns, or Sucks of Com, G. 


2 Car. 2. 
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where three or more are 
ſembled with —— &c. to aſſiſt in running 
— 9 Ces. 2. * 
Deeds intolled acknowledging in others Names, with 

ut their Privity. 21 Fac. : 
Fines of Lands alſo acknowledging in Name of a- 38 


95 » © wo 


5 F A7 8 


T 


18 


E 
— 


by her Perſon; d 
Forgery of a Deed, Will, Bond or Wri 3. or / 
ne, ly Bank Note, Bill, 4 icleet or 
; is Order 3 or al umber or Principal Sum of, 
N Sr. 15 3282 poor Ring. 1. 
ng, 0. 2. Forging Bills age. 7 G. 2. 3 
= 22 maliciouſly cutting down. 
D Geo. 2. 
ge. Horſe ſtealing. and deſtroying them in the Night. 


— ſtealing Goods from | 
or any Houſe, 
> Outhouſe; We. to the Value of 5 . 10 , 11 
the ſtealing Lead from Honſes, by 


LA 
33 * 


C2 Hunting 
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Hunting Deer in Foreſts, c. by Perſons armed and 
having their Faces blacked or diſguiſed, or ſhooting at 
any one, or ſending any threatning Letter to another, 
demanding Money or other valuable Thing. 9 Geo. 1, 

Fudgments acknowledging or confefling in another 
Perſon's Name, 21 Fac. 

Linen Stealing and taking away from Whitening. 
Grounds, or Drying-Houſes, &c. of 10 5s. Value, and 
thoſe who knowingly buy or receive it. 4 Geo. 2. 

Maiming or cutting off any Limb or Member of 2 
Perſon maliciouſly;” ſo as to diſable him. 22 & 23 
Car.'2. , * 

Marrying a ſecond Wife or Huſband, the firſt living, 
unleſs abſent abroad ſeven Years, without Notice of be- 
ing alive ; and ſtealing any Heireſs, or a Woman that 
has Lands or Goods. 3 H. 7. and 1 Fac. 1. 

Mines of Coal maliciouſly ſetting on Fire. 10 Geo. 2. 

Navigable Rivers, &c. breaking down the Locks, 

Sluices, or other Works thereof. 8 Geo. 2. 

Pickpockets taking above 124. from the Perſon of 
another clam & ſecrete, without his Knowledge. 8 
El. 

Pirates aſſiſting, adviſing, concealing or Trading 
with, c. 11 & 12 . 3. 

Prieſis and Jeſuits Perſons receiving and relieving 
knowingly. 27 Elix. 

Pri Counſelor, Perſons aſſaulting in the Execution 
of his Office. 9g Am. 

| Rape of Women, or carnally knowing any Mail 
under ten Years old, tho' ſhe conſent to it. 18 Elix. 

Recognizance, or Statute, acknowledging in the Name 
of another. 21 Fac. 1. 

Record imbezilling, by an old Statute. 8 H. 6. 

Recovery of Lands, &c. ſuffering or paſſing in ano 
ther's Name, not privy and conſenting thereto. 21 Jar. 

' Riaters aſſembled to the Number of twelve; if they 
do not diſperſe within an Hour after Proclamation 

made for that Purpoſe, 1 Geo. 1. 
Ralley 
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Robbery of Churches or Sacrilege; and Robbery on 


the Highway, or aſſaulting Perſons forcibly, with In- 
tent to rob them. 13 Ed. 1. 7 Geo. 1, 


Servants purloining or imbezilling the Goods of their 


Maſters to the Value of 405. and above. 12 Ann. 


Sheep driving away, or otherwiſe Stealing, or Killing, 


with an Intent to ſteal their Carcaſſes, or any Part 
thereof. 14 Geo. 2. 


Ships at Sea wilfully caſting away, or making Holes 


in the Bottom or Sides, tending to their Loſs. 12 Ann. 


Soldiers departing from their Colours, without Li- 
cence 3 or Subjects inliſting themſelves to ſerve any 
foreign Prince. 18 H. 6. 9 Ges. 2. | 

Stolen Goods receiving knowingly from Felons ; and 
Thief-takers taking a Reward for helping others to 
ſuch Goods, and not proſecuting the Felon. 6 W. 3. 

Geo. 1. 

3 Turnpikes pulling up and deſtroying, or the Gates, 
Poſts or Rails. 8 Geo. 2. 

Watermen taking into their Boats a greater Number 
of Paſſengers than allowed by Law, where a Perſon is 
drowned thereby. 10 Gee. 2. 

Moollen Cloth ſtealing from the Tenters in the Night- 
time. 22 Car. 2. 

Wood or Underwood ſetting on Fire, or burning ma- 
liciouſly. 1 Ges. 1 ö | 

All the above Caſes are made Felony by Statutes 3 but 
by ſome thereof, the Offenders are only ſubject to Tranſ+ | 
portation. 

And Perſons convicted of Felony, within the Benefit 
of Clergy, may be ordered by the Court to be tranſ- 
ported to the Plantations for ſeven Years, . inſtead of 
being burnt in the Hand or whipped, 

Alſo for Felony excluded Clergy the Offenders may 
OY and Tranſported for fourteen - Years, by 
4 Ges. 1. | 

But returning before the End of the Time limited 
ſuch Felons ſhall ſuffer Death. 6 Geo 1. 
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A Felon reſufing to put himſelf upon his Trial, and 
to plead, ſhall undergo the Penance of Pein fort & 
dure, and be preſſed to Death; but if he ſtand mute by 
9 W rr + 
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An Acceſſary is where a Perſon is guilty of ſome felo- 
nious-Offtence; but not principally concerned, tho he is 
a Partaker in the Crime. - 

An Acceſſary before the Fact, is he that adviſes, com- 
mands or procures another to commit Felony, and is 
bee done ; for if he be preſent, he is a Prin- 
+ Cipa 

be Acceffary after the Fact, is one who receives, 
aſſiſts or comforts a Man, whom he knows to have 
committed Felony or Murder. Hale h. C. | 

If one commands another to beat a Perſon, and he 
beats him fo that he dies, the Perſon commanding ſhall 
be acceſſary to the Murder: And in Caſe A. commands 
B. to kill C. with a Gun, who kills him with a Sword, 
A. is Acceſſary, becauſe the Killing was-the Subſtance, 

But here in this Caſe, if B. by Miſtake kill O. it is 

Murder in B. but 4. is not acceifary thereto. 
And where a Perſon commands another that he ſteal a 
Black Horſe, and he ſteals a White one, c. or if the 
Command be revoked, the Commander ſhall not be 
Acceſſary. Plawden. 

One that is preſent and aiding to the Stabbing of ano- 
ther, is but an Acceſſary within the Act 1 Fac. 1. And 
there cannot be an Acceſſary before the fact in Man- 

flaughter, by Reaſon it is done of a ſudden, and not 
. premeditated. 
A Woman that receives or aſſiſts her Huſband, is not 
Acceſſary; but a Huſband receiving his Wife, makes 
bim an Acteſſary to her Offence : A Brother receiving 
his Brother may be —— ; ſo a Servant relieving 
his Maſter, He. 55 
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Tze furniſhing others with Weapons ; finding a Felon 
a Horſe for his Journey, or relieving him with Money, r 
Victuals, OY him to be a Felon, will make v3 9 
ſons acceſſary. 3 nf. 

If the Owner X Things ſtolen, after Complaint wa 
Juſtice, take his Goods, and conſent to the Fiſcape of 
the Felon, or compound the Offence, tis ſaid he may 


be acceſſary after the Fact. 


Tho' it is otherwiſe if done before ſuch Complaint 
made. Lambard. 

Acceſſaries before the Fact in Petit Treaſon, Murder, 
Robbery on the Highway, N N Sc. ſhall not 
have their Clergy. 4 & M. | 

Receiving an Acceſſary to a Felooy, makes one acceſ- 
ſary of an Acceſſary. Hale. 

6. The Crime of Robbery on the Highwap, is a 
felonious and violent taking away of Money or Goods 
from the Perſon of another, on the Highway, W 
putting him in Fear. 

It is Felony without Benefit of Clergy, tho! the 8 
or Value taken be under Twelve pence, or but a 165 
3 bat by the Common Law ſomething muſt be 

en 

And if any Thing is taken from another's Perfon, 
without putting in Fear, which diſtinguiſhes this 
Crime, *tis properly no Robbery, but Felony, . — 
Clergy is allowed. 3 If. 

There is both a Taking in Deed, being the very 
AR, and in Law; as where a Robher compels a Man 
for Fear of Death, to fwear ke will bring him a Sum 
of Money, which he delivers to the other; this is a 
1 and Robber 7. | 

If a Robber bids a Perſon on the Highway deliver his 
Money, tho it be either with or without Weapon 
drawn, and the Perſon gives it him, it is a felonious 
Taking to make this Crime. 

And where one with a Piſtol. in his Hand, ae 
Money of another, if aſterwards he prays Alms, and 
the ſame be given accerdingly, it is a Robbery ; being 

C4 accom- 
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accompanied with Circumſtances of Terror, that cauſe 
the Perſon to part with his Money. Hawkins, 

A Man purſued by a Highwayman, endeavours to 
make his Eſcape, but lets fall his Purſe, Sc. which the 
Robber takes up, this is a Taking from his Perſon. 

"Tis the ſame, tho' in ſtriving he lets the Bag or 
Parſe fall again, and leaves it there ; or if finding little 
therein, he delivers it with all the Money again to the 
Party ; becauſe the Offender had the Thing in his 
Poſſeſſion, and Continuance is not required. Hale. 

To take. Gcods from a Servant, in Sight of his Ma- 
ſer, is adjudg'd a Robbery of the Maſter ; and taking 
away a Perſon's Horſe ſtanding by him, or of any 
Thing belonging to him, in his Preſence, and againſt 

his Will, is Robbery. 
For the Taking a Thing in the Preſence, is in Law a 
Taking from the Perſon. | | 

But if one leaves his Horſe tied to a Gate, and ſteps 
aſide; or if a Carrier follows his Horſes at a Diſtance, 
and they are taken away, this is not ſuch a Taking to 
be Robbery. Dalton. | | 

All that come in Company to rob, being in the ſame 
Highway, are Principals, altho' one only actually do 
it; and tho' he rides away from the reſt of the Gang, 
and commits the Robbery without their Knowledge. 

Every one ſhall be eſteemed to take the Money, be- 
cauſe they came together with an Intent to rob ſome 
Perſon, and to aſſiſt each other. Crampt. 925 

There is a Reward given by Statute of 40 J. ſor 
apprehending and proſecuting a Robber on the Highway, 
ſo as the Party convict him, to be received of the She- 
riff of the County, on producing a Certificate of the 
Judge of his Conviction ; with the Offender's Horſe, 

urniture, Sc. 

Alſo if an Offender out of Priſon, having committed 
a Robbery, will diſcover two or more of his Accom- 
plices, he ſhall be intitled to a Pardon. 4 & 5, V. 
& M. | | 
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The Hundred wherein Robberies are committed, are 
liable to anſwer the Money, when done on the High- 
way, and in the Day-time of any Day, except. Sunday, 
in Caſe the Robbers are not taken in forty Days. 

But Notice is to be immediately given of a 
bery to ſome of the Inhabitants near the Place, that the 
Conſtables may make Hue and Cry and Purſuit. wich 
Horſemen and Footmen after the Robber. 27 Ekz. 

This Purſuit is to be made from Pariſh to Pariſh, 
until the Offender is apprehended, or at leaſt thus pur- 
ſued to the Sea-ſide ; and the Conſtables and others may 
ſearch all ſuſpected Houſes and Places, and arreſt Per- 
ſons as they find ſuſpicions, and carry them before a 
Juſtice, &e. 

If any of the Robbers are apprehended within the 
forty Days limited, the Hundred: is diſcharged 3 if not, 
the Perſon robbed is to make Oath. before ſome Juſtice 
of Peace of the County of the Time and Place of the 
Robbery, and of what he was robbed, and that he 
knew none of the Robbers. 

After this, in twenty Days, he may bring his Writ 
or Action againſt the Hundred, but the Proceſs is to be 


ſerved on the High Conſtable, who hall appear thereto. S. 


and defend the Action. 


By a late-Statute, Notice muſt now be inſerted at 
Gazette, deſcribing the Robber, and Circumſtasceh f. 


the Robbery. 
And in caſe a Receiver General of Taxes ben 


there muſt be three in Company to make Oath d fuck.” .- | 


Robbery, to maintain an Action againſt the Hun 
6 Geo. 1. and 8 Geo. 2. 

7. The Crime of Burglary, is where a Perſon in 
the Night-time, breaks and enters into the Manſion- 
Houſe of another, to the Intent to commit Felony 
within the ſame, 


And it is Burglary whether the felonious. Intention 
be executed or not. 

The like Offence committed wk Day, is called Houſe- 
Breaking, to 9 it bg, * 


Burglary 


| 
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Burglary may be committed in a Manſien-Houſe, 
though all Perſons are out upon Occaſion : So if a Man 
hath two Houſes, and lives ſometimes in one, and 
ſometimes in the other ; if the Houſe he does not inha- 
bit is broken by any Perſon in the Night, 'tis Burglary. 

A Shop and Out buildings adjoining, are Parcel of a 
Houſe ; and Chambers in an Inn of Court ; or where 
Part of the Houſe is divided from the reſt, with a Door 
to the Street, either of theſe are Manſion ; and it is 
Burglary to break them. Hale P. C. 

In ſome Cafes there may be Burglary without actual 
Breaking a Houſe ; as where Thieves pretend Buſineſs 
to get in by Night, and the Owner of the Houſe opens 
his Door, and then they come in and rob the Houſe, 
this will be Burglary in the Offenders. 

If a Criminal 'doth not break the Houſe, | 
within and ſteals Goods, and after opens the 
the Inſide, and goes out with the Goods; dr f one 
comes down a Chimney to rob the Houſe, &c. it will 
be Burglary, - Kelyng. 

Where a Perſon unlocks any Door, or gets into any 
Houſe by the Help of a Key; or where a Thief breaks 
the Glaſs of Windows, or makes a Hole in the Wall, 
&c. in order to ſteal, it is a Breaking of the Houſe. 

And ſetting a Foot over the Threſhold, putting 2 
Hand, Hook or Piſtol within the Window, or Door, 
i an Entry in Law to make it Burglary. 

But if a Door be open, or Hole made in the Wall 
before, and the Thief enters and fteals, or draws out 
Goods, this is not Burglary by the Common Law. 

In Caſe a Servant draws the Latch of his Maſter's 
Chamber, in the Night, to rob him, tis a Breaking; 
and if he opens the Window to let in a Thief, w 
comes in and takes Things, it is Burglary in the 
Stranger, and Robbery in the Servant. 3 ft. 

9 in a Booth or Tent, in a Fair or Market, 
the Owner being within the ſame, is puniſh'd as Bur- 
glary, by Statute 5 & 6 Zd. 6. 2 Ret 
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And taking away Goods from a Dwelling-Houſe 
Bye. of 5 5. Value, altho” there be not any Breaking, int 
either Night, or the Day, is Bargfny and Felony, 
excluded the Benefit of Clergy. 394% M. 

Alſo the Reward of 40 J. is given for apprehending a 
Burglar, and proſecuting him to Conviction, &c. 5 
Ann. ; : 

8. The Crime of Rape; which is where a Man hath 
an unlawful and carnal Knowledge of a Woman, by 
Force and againft her Will. : 

'Tis à violent Deflowering her, whether ſhe be 
young or old, which Offence is Felony without Benefit 
of Clergy, both by the Common and Statute Law. 
1 Las. | 

15 5 ordained by the 18 Eliz. that whoſoever ſhalt 
carnally know any Weman Child that is under ten 
Years of Age, he ſhall ſuffer as a Felon: And here it 
doth not fignify whether ſuch Child conſented, or were 
forced ; but it muſt be proved the Offender enter'd her 
Body, &c. Dallun. 

There is to be an actual Penetration and Emiſion to 
make this Crime; and if there be neither of theſe, an 
Attempt to raviſh, be it never ſo outrageous, is deemed 
only an Afault. 

In Cafe of a Rape committed, it is no Excuſe or 
Mitigation of the Raviſher's Offence, that the Woman 
at laſt yielded to the Violence, and eonſented, either 
after the Act or before, if ſuch her Conſent was forced} 
by fear of Death or-Impriſonment. | 

Or that a Woman was a common Strumpet, who is 
nevertheleſs under the Protection of the Law, and may: 
be injured in her Body. | 

But it is ſaid by ſome Authors to be Evidence of à 
Woman's Conſent, that ſhe was a common Whore. 

And 'tis a ſtrong Preſumption againſt any Woman, 
that ſhe made no Complaint in a reaſonable Time after 
= Injury; for which our antient Laws mention forty 

ays, 3 R | 
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If ſhe conceals the Fact for any long Time, it may 
argue a Conſent, Hawkins. 

A Woman raviſhed may proſecute, and is allowed to 
be a Witneſs in her own Caſe: But the Woman's poſi- 
tive Oath of a Rape, without concurring Circumſtances 
of the Fact, and Signs of the Injury received, is ſeldom 
credited. 

Becauſe ſays Hale, there are divers Inſtances of Rape: 
that have been fully proved, but were afterwards dif. 
covered to be malicious Contrivances. Hale Hift. P. C. 

It the Man can prove that he was at another Place, 
or in another Company, at the Time ſhe charges him 
with the Offence, this will invalidate her Oath; fo it 
„ if ſhe be wrong in the Deſcription of the Place where 

one. 

Or when ſhe ſwears the Fact to be committed where 


it was impoſſible he could have Acceſs at that Time; 


as if the Room was locked up, and the Key in the 
Keeping of another Perſon, &c. 3 Inf. | 

The Aiderz and Abettors in committing a Rape, are 
deemed as Principals, | x 

Ceftuy gae ayd in Rape eff Raviſtor. Law French. 

In Lord Audley's Caſes he was indicted and executed 
for aſſiſting a Servant in raviſhing his own Wife. 
And ſhe at the Trial was admitted as an Evidence 
againſt him, 

Antiently Rape was puniſh'd, by the Loſs of Eyes 
and Privy Members, the offending Parts. | 

9. The Crime of Buggery, or Sodomy, is a carnal . 
Copulation againſt Nature ; as of a Man with a Man, 
or Man or Woman with a Brute Beaſt. 

And as in Rape, ſo in Buggery Debet ee Penetratio, 
as well as Enis; but any the leaſt Degree of it is 
ſufficient. Hale. 

"Tis ſaid that formerly this vile and horrible Offence, 
was puniſhed with Burning or Bury ing alive: It is now 
Felony by Statute excluded Clergy, in the Agent and 
all that are preſent aiding or abetting. 


Alſo 
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Alſo in the Patient conſenting, if he be not within the 
Age of Diſcretion. 
Perſons that attempt to commit this Crime undergo a 
ſevere Puniſhment of the Pillory, &c. | 
* 


See more of Crimes and Offences under Felony. 


III. Of Maxims and General Rules. 


Maxim in Law is faid to be a Propoſition, of all 
A Men confeſſed and granted, without any Argu- 
ment or Diſcourſe. 

And Maxims are generally certain Rules or Poſitions, 
that are the Concluſions of Reaſon, and therefore ought 
not to be denied or impeached. 

They are alſo Principles and Authorities, and Part 
of the Common Law of the Land. Terms de Ley. 

Sir Edward Coke in his Inſtitutes gives te Latin 
Ety mology of this Word, and ſays that they are called 
Maxims, 


Quia Maxima oft eorum Dignitas, & : certiſſima Autho- 
ritas, atque quod Maxime omnibus probetur. Co. Lit. 


Of Maxims and General Rules the Books of Law are 
full; but the chief of the Latin Maxims, affecting 
Life, Liberty or Property, with uſeful Obſervations 
thereon, are ſuch as follow. | 

1. Ads Dei Nemini facit Imjuriam : The Act of 
God does Injury to no Man. 1 

The Reaſon of our Law is ſo much ruled by Religion, 
that it will not permit the Act of God to prejudice any: 
Therefore if an Hoaſe is blown down by Tempeſt, the 
Tenant is excuſed in Waſte ; but if he y cove- 
nant to repair, there an Action lies. Noy. - £1958 

If a Defendant dies in Execution for Debt, the * 
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tiff in the Action ſhall have a new Writ of 
becauſe the Defendant's Death is the Act of God. 

And otherwiſe the Plaintiff would loſe his Debt With- 
out any Default in him. 

2. Aus Legis nulli facit Injuries : The AQ of the 
Law doth Injury to none. 

For if Land, out of which a Rent- charge i is granted, 
be recovered by elder Title, and thereby the Rent- 
charge becomes avoided; yet the Grantee ſhall have a 
Writ of _ = 5 
This is charge is void 
Courſe of Law. * 

3. Aus me invito ſackus, non eff meus Aus : An 
AR done againſt my Will is not my Act. EY 
As where a Perſon is competed? for fear of Impriſon- 

ment, to make a Bond, Deed, or other Writin I 
Compulſion will render the ſame void, as if it 
been made. 1 %. 

And not only a Deed, but a Marriage procured by 
Dureſs, is likewiſe voidable ; for all Adis 5 ought to be 
voluntary, and the Law hath a ſpecial Regard to the 
Safety and Liberty of Perſons. 

If one obliges another to ſurrender his Eſtate, it a- 
mounts to a Diſſeiſin of him. 14 4. 

4. Adio Perſonalis moritur cum Perſona : A Perſonal 
Action dies with the Perſon. | 
In Caſe one commit a Treſpaſs, or a Battery be done 
to a Man, and he that did it or the other die, the 

Action is gone. Ney Max. 

A Leſſee for Years makes Deſtruction on the Lands 
let, and then dies, no Action will lie againſt his Exe- 
2 for Walls dewe Helge their 

ime 
Alſo an Acton of Debt lies not againſt Executors 
| a ſimple Contract, for the Eating and Drinking 
the Teſlator ; for that Action dies with him. 
And becauſe the Executors cannot wage their Law of 
deny it, as the Teſtator YE have Gone. 9 R. 285 


— W 


2 8 * 


cu 


2 a2 FS 8 „ . 


— 


Ok Warims and General Rules. 39 


5. Aecuſare Nemo ſe debet nift coram Deo : No Man 
ought to accuſe himſelf, unleſs it be before God. 

An Oath is not lawful whereby any Perſon may be 

compelled to confeſs, or accuſe himſelf, Se. Likewiſe 
a a Perſon may not ſwear for himſelf, but only where he 
has particular Power by ſome Statute. 4 Rep. 

The Law will not enforce any one to ſhew or ſay 
what is againſt him ; for which Reaſon an Offender, 
tho ever ſo culpable, lead Nat Guilty, 

6. Aliquis non debet 40 udex in propria Cauſa: No 
Perſon ought to be a in his own Cauſe, 

[t is . erſons to be at the ſame Time 
Judges to give — Miniſters to make Summons, 
and Parties to have a Share in Debts, Qc. to be reco- 
vered. Dyer. 

And therefore a Lord of a Manor having Cognizance 
of all Kinds of Pleas, cannot hold Plea to what himſelf 
3 nor may Juſtices of Peace act 8 
Matter relating to themſelves ; except in certain Par 
Buſineſs, by a late Statute. 16 Geo. 2. 

But an Inn-keeper in his own Caſe, may detain a 
Gueſt's Horſe until SatisfaQtion be made for Standing, 
and other Charges : And a Perſon may retake his own 
Goods, of which he is diſpoſſeſſed, &c. 

One cannot generally be Witneſs in his own Cauſe ; 
for it is preſumed by the Law that he will be partial in 
ſpeaking for his Advantage. 1 of. 

7. Ambiguum Pactum contra venditorem interpretandum 


: An ambi Deed or Contract is to be expounded 
againſt the Seller or Grantor. 


So that if a Man having a Warren in his Lands, 

— the ſame Land for Lafe, without mentioning the 
, yet the Grantee ſhall have it with the Land. 

For otherwiſe the Grantor ſhould have excepted ſuch 
Warren out of the Deed or Grant. Bacon. 

But Words ſhall be taken in the moſt favourable 
Senſe for the Speaker ; as in an Action a a Man 
for ſaying of the Plaintiff that he hath forſworn himſelf, 
i may be contend t be in common Coaveritin 3 
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And the Action is only maintainable where it is ſaid 
he hath forſworn himſelf in a Court of Record. 4 Rep. 
8. A Verbis Legis non eff recedendum: We ought not 
to go from the Words of the Law. 1155 

he Judges may not make any Interpretation of a 
Statute, againſt the expreſs Words thereof ; for nothing 
can ſo well declare the Intent of the Makers of an Ad 
of Parliament, as their direct Words in it themſelves. 
5 Co. Rep. - * | 

All Acts of Parliament and Letters Patent muſt be 
conſtrued one Part with another, and all the Parts of 
them together; and the Words are to be taken in a 
lawful and rightful Senſe, and applied to the Advance- 
ment of the Remedy, &c. 1 Inft. 

But Caſes out of the Letter of a Statute, yet being 
within the ſame Miſchief, ſhall be within the Remedy 
the Statute provides. 

9. Baſtardus nullius et Filius; Aut Filius Popul: : 
A Baſtard is the Son of none, or the Son of the People. 

As a Baſtard is born out of Marriage, his Father is 
not known by the Law; therefore he ſhall not inherit or 
be Heir to any Perſon, and for that he is in Law as 
no Man's Iſſue; and he can have no Heir but of his own 
Body ; becauſe of the Uncertainty who is related to 
him. 1 f. 

The Baſtard of a Woman is ſaid to be no Child, 
where the Mother gives Lands to him as ſuch ; but ha- 
ving by Time gained a Name of Reputation, he may 
take a Remainder, as a reputed Son; and may himſelf 
purchaſe by his reputed Name, c. Dyer. 

In Caſe a Child is born only a Day after Marriage, 
between Parties of full Age, it is no Baſtard, but ſuppoſed 
to be the Husband's: So if a Man takes a Wife, big 
with Child by another, who was not her Huſband. 
Roll. Abr. 

And if the Husband be within the four Seas, that by 
Intendment of Law he may converſe with his Wife, and 
ſhe hath Iſſue, . 
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Theſe Caſes are, unleſs there be an apparent Impoſſi · 
bility, that the Huſband ſhould. be the Father of it; as 
if he has loſt his Genitals, &c. 1 Co. Inft. 982 
10. Caveat Actor: Let the Actor take Care what 
he does. . 

If a Landlord gives an Acquittar ce to his Tenant for 
the laſt Rent due, all Rent in Arrear is preſumed to be 
ſatisfied, | 

And in Caſe a Perſon bound by Bond pays a leſſer 
Sum before the Day appointed, or at another Place 
than is limited, and the Obligee or Lender of the 
Money then and there receiveth it, this is a good Satis- 
faction. 1 Int. ' | 

Acceptance of Rent affirms, and makes a voidable 
Leaſe to have Continuance, and if where a Tenant or 
Leſſee aſſigns over his Term, the Landlord "accepts the | 
Rent of the Aſſignee, knowing of the Aſſignment, he 
cannot afterwards ſue the Leſſee for Rent. 3 Rep. 

An Executor paying Debts on fimple Contract, be- 
fore thoſe of a higher Nature on Judgments, &c. is 
liable to the Payment of all. Plowden. | 

And taking any of the Goods of the Deceaſed, makes 
a Man Executor in his own Wrong, and anſwerable. 

. 11. Cauſa & Origo oft materia Negotii : The Cauſe 
and Beginning is the Matter of the Buſineſs. F 

Altho' the Law gives Power to a Perſon to enter a 
Tavern; the Lord to diſtrain his Tenants Beaſts ; him 
in Reverſion to view if Waſte be done; a Commoner to 
enter into the Land to ſee his Cattle, c. 

Yet if he that enters the Tavern commits a Treſpaſs, 
or the Lord that diſtrains for Rent, c. kills the Di- 
ſtreſs, or if he who enters to view Waſte breaks the 
Houſe, or the Commoner cut down Trees; 

In theſe and the like Caſes, the Law will jadge that 
they entered for that Purpoſe, and they ſhall be Treſ- 
pallers from the Beginning. 8 Rep. 

12. Cane Cauſa, ceſſat Efetus ; The Cauſe 
ceaſing, the Effect alſo ceaſeth. ö | 
Where 


42 Df Barims and General Rules. 


Where a Woman married is divorced from her Hu- 
band, the ſhall have her Goods given in Marriage, nat 
being ſpent; for they were given in Advancement of 
the Woman, and the Cauſe and Conſideration of that 
Gift is defeated. Dyer. 

In an Action where a Debt is the Cauſe of Execution, 

on Lands or Goods, if the Plaintiff releaſes to the De- 

fendant all Debts, the Diſcharge of the Debt, diſcharge 
the Execution which is the Effect of that Cauſe. 

If an Office be granted to a Perſon, to perform cer. 
tain Buſineſs, and he fails in his Duty, the Office ſhall 
ceaſe and determine. Ploxvd,. 

13. Conjunctio Maris & famine eſ de jure Nature : 
OI ion of Man and Wife is of the Law of 
ature. | 

The Bodies and Minds of Perſons are both joined in 
Matrimony ;- in contracting which, the Conſent of the 

Mind is chiefly regarded: Wherefore it is ſaid, that 
the Parties Conſent, and not the Copulation, makes the 
Marriage. 1 Inf. . 

All Perſons may lawfully marry, that are not near of 
Kin and prohibited by the Levitical Degrees; and the 
Age of Conſenting thereto is fourteen Years in the Man, 
and twelve in the Woman: If they marry before, at 
thoſe Ages they may diſagree to it. Danwvers's Abr. 

A Huſband and Wife are accounted in Law but as 
one Perſon: And by Marriage the Man is intitled to all 
his Wife's real and perſonal Eſtate ; As the Husband is 
the Woman's Head, all ſhe hath is her Husbands ; but 
then he is liable to the Payment of her Debts. Finch. 

An Action of Debt lies againſt the Husband for Goods 
fold to the Wife ; the Law preſumes they come to 
his Uſe : But a Wife may not make any Contract, 
without the Husband's Conſent, except it be for neceſ- 
fary Things for her Family, Cc. if ſhe do otherwiſe, 
it will not be binding to him. 2 Inf. 

The Wife is ſub Poteſtate Viri, and therefore her Acts 
ſhall not bind herſelf, unleſs ſhe levy a Fine of Lands, 


Se. 
14. Con 


2 X 


Tr 8. 


2 SS 8. 


Ok Maxims and General Rules. 43 


14. Conſuetudo Manerii & Loci eft ob/ervanda : The 
Cuſtom of the Manner and Place is to be obſerved, | 
It is the Cuſtom of Manors muſt direct what a Copy- 
holder ought to do, or ought, not to do; but Copyhold 
Eſtates ſhall not have the collateral Qualities that Eſtates 
of the Common Law have, without a ſpecial Cuſtom. 
1 Co. asl. % inf | 

— to the general Cuſtom, if a Copy holder 
commit Waſte, either permiſſive or voluntary; or do not 
pay his Rent to the Lord, being demanded on the 
Land; or if he refuſe to do Suit of Court. 

Or in Caſe he makes a Leaſe of his Eftate, for longer 
Time than a Year, without Licence from the Lord, Qc. 
either of theſe will be Forfeitures of Copy hold Eſtates. 

15. Cuicungue aliguis quid concedit, concedere videtur 
& id fine quo res ipſa efſe non poteſt : To whomſoever 
any one ſhall grant any Thing, he grants that without 
which it cannot be. | 

If Lands are granted to a Man, he has an implied 
Covenant for peaceable Enjoying the ſame, and the 
Law allows him a Way thereto, without being exprefly 
mentioned, 1 Inf. 

And where a Perſon grants all the Timber Trees 
growing in his Woods, the Grantee may come upon the 
Ground, and cut them down, and carry them trough 
all his Land, though the Graſs receive Injury by 
Carriage. 

For Trees are proper to be carried by Carts, and 
when a Man has Title to the principal Thing, he ſhall 
always juſtify the neceſſary Circumſtance. Plauder. 

A Tenant at Will ſowing Corn on the Ground, if he 
be ouſted by the Leſſor, ſhall have free Entry, Egreſs 
and Regreſs, for cutting and carrying away the ſame. 

And in Cafe he be diſturb'd therein, he may bring an 
Action and recover Damages. | 

16. Cui licet quod Majus, non debet quod Minus eff 
mor licere: To whom it is lawful to do the greater, to 
him "tis not unlawful to do the leſſer Thing. 
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Where there is a Cuſtom that Lands may be granted 
to any one in Fee-Simple ; here the Grant to a Perſon 
and the Heirs of his Body, or for Life, is within that 
Cuſtom. 5 Rep. 

A Perſon who has an Office to him and his Heirs, 
may make an Aſſignee, and conſequently a Deputy. 

17. Dilationes in Lege ſunt odioſe : Delays are odious 
in the oP | 

The Delaying of Juſtice is an Obſtruction to and a 
Kind of Denial of it; and Pleas that are dilatory ſhall 
not be received, unleſs ſufficient probable Matter is 
ſhewn for it, or the Truth of them be proved by AF. 
davit. | 

If a Plaintiff forbears to bring his Cauſe to Trial, the 
Defendant is not to be delay'd, but may take out a 
Writ of Venire facias, directed to the Jury to try the 
Cauſe ; by what is termed Proviſo, Old Natura Brev. 

In Criminal Caſes, where Perſons are committed to 
Priſon for capital Offences, as Treaſon, Felony, Cc. 
expreſſed in the Warrant, on Prayer in open Court the 
firt Week of the Term, or Day of Seſſions, they are to 
be brought to Trial. | 

If they are not indicted the next Term or Seſſions, 
upon Motion made the laſt Day of ſuch Term, &c. 
they ſhall be admitted to Bail, unleſs the King's Wit- 
neſſes are not ready. 

And in Caſe they are not tried the ſecond Term, &c. 
they may be diſcharged. Habeas Corpus AQ, 31 
Car. 2: | 

18. Dormit aliquand) jus, Moritur nunquam : A 
Right ſometimes ſleeps, but never dies. 

In the Eye of our Law, Right is of ſuch an high 
Eſtimation, that the Law preſerves it from Death and 
Deſtruction; for tho? trodden down it may be, tis never 
trod out. Coke. 

A Right to Land it is held cannot die; indeed a 


Relcaſe of a Perſon's * enures by Way of Extin- 


guiſhment, but then it's ſo underſtood in Reſpect of him 
that makes the Releaſe, &c. 


19. Doni- 
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19. Dominium a Poſſeſſrone cepiſſe dicitur: Right 
and Dominion is ſaid to have its Beginning from Poſ- 
ſeſſion. 

According to this Maxim, a long and quiet Poſſeſſion 
eſtabliſhes a Right ; but then it muſt exceed the Memor 
of Man ; and if there be Proof of Record, or in Wri- 
ting to the contrary, tho" it exceeds the Knowledge or 
Memory of any one living, yet tis judged within Me- 
mory. 1 Co. It. | 

The Reaſon why a peaceable Poſſeſſion, without 
Contradiction, makes a Right in Law, is that thereby 
there may be Certainty of Titles to Eſtates. 

In a Writ of Right the Limitation of Time is made 
Sixty Years, by 32 H. 8. 

20. Expreſſum facit ceſſare tacitum: A Matter ex- 
preſſed, cauſes that to ceaſe, which by Intendment of 
Law was implied and not expreſſed. 

A Man makes a Leaſe rendring Rent, and the 
Words of Reſervation are expreſs to the Leſſor only, the 
Heir ſhall not have it; but if no Perſon be ſaid to 
whom the Rent ſhall be paid, this by Implication ſhall 
be to the Leſſor and his Heirs. Dyer. 

An expreſs Covenant qualifies the Generality of a 
Covenant in Law, and reſtrains it by the Aſſent of the 
Parties, ſo that it ſhall extend no farther than it is ex- 


preſſed in the Covenant. 


But a Warranty in Law is not deſtroy'd by an expreſs 
Warranty ; as if one grants a Leaſe, reſerving a certain 
Rent, in which he binds himſelf and his Heirs to War. 
ranty of the Land, &c. 

There the Warranty expreſs'd ſhall not make that in 
Law ceaſe, or be of no Effect, but the Leſſee may chooſe 
which he pleaſes. 4 Rep. f 

21. Fortior & Potentiur eft diſpofitio Lais, quam 
Hominis : The Diſpoſition of the Law, is of greater 
Force than the Diſpoſition of Man: This is explained 
in Surrenders of Eftates. 

As if a Perſon having granted a Leaſe of Lands for 
Years, to begin at Lady- Day next, he cannot 2 | 

Arten- 


. 
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Surrender of his future Intereſt, becauſe there is no Re- 
verſion wherein it may be drowned. 

Though in Caſe the Leſſee before Lady - Day tale 
kay nn pr 70 wa yr Ef, for Years, either 

begin y or Ro ay, is a Surrender 
in Law of the former Leaſe and Intereſt. 10 Co. Rep. 
2232. Puriofus furure ſuoprnitur :; A Madman or Lus 
natick is puniſh'd by his Madneſs. - 

If a —— kill another, he hath not broken the 
Law, altho' he has broken the Words of it; becauſe he 
had not any Memory or Underſtanding, but meer 
Ignorance which comes from the Hands of God. Plow- 
An. 

And therefore ſuch Madman has Favour ſhewn him 
by Reaſon of his Diſability ; he ſhall not ſuffer for any 
felonious Act; nor can the Puniſhment: of a Lunatick 
without his Mind and Diſcretion, be an Example to 
others. 1 ft. 

A Madman, in a-Civi/ Caſe, cannot promiſe or con- 
tract for any Thing, or do any Buſineſs; and this is 
becauſe he not what he does: All his Acts 
may be avoided, either by the King, who has the Care 
of the Eſtates of Lunaticks, or by his Heirs. 

But if a Man non Compos mentis levy a Fine, or ſuffer 
a Recovery of Lands, c. theſe being Matters of Re- 
_— bind himſelf, his Heirs and Executors. 
4 

3. Heres timus e quem is demonftrant : 
Ho & lan Het. whom: Marring onſtrates ſo to 
, tho' ever ſo ſoon 


be. 

A Child: born within Marria 
aſter, is in Law legitimate, and Heir to the Husband : 
But an Alien may not be Heir, tho' born in lawful 
Wedlock. -. 

In Caſe a Child be born in ſecond Marriage, within 
nine Months after the ſirſt Husband's Death, he may be 
Heir either to the firſt or ſecond Husband. Brachen. 

A. Baſtard is excluded from being Heir; and a Mon- 
lber without human Shape, cannot be Heir to _—_— 
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but an Hermaphrodite, if there be any ſach, may take 
Lands, &c. as Heir according to that Sex which is 
molt prevalent. 1 Go. Inf. 

The eldeſt Son, aſter the Death of his Father, is 110 
Heir: And if there he Grandfather, Father and Son, 
and the Father dies beſore the Grandfather, the Grand- 
ſon ſhall be Heir : who is termed Hæres jure Repraſgta- 
tationis, becauſe he repreſents: his Father's Perſon. 
Broke Abr. 

Till the Death of the Anceſtor one is called Heir 
apparent; and by the Common Law, a Perſon cannot 
be Heir to Goods and Chattels. 

There is an Ultimus Heres, on the Eſcheat of Gd 
for want of lawful Heirs; ry the Lord of whom 
held. 

24. Jomrantia Faris non one The Ignorance of 
the Law doth not excuſe one. 

Ignorance of the Law, even in Infants being of the 
Years of Diſcretion, ſhall be no Excuſe, if they commit 
Crimes; and altho' it be invincible, as where a Perſon 
affirms that he has done all that in him lies to know-the 
Law, Doctor and Stud. 

For every Man is bound at his Peril to take: Notice 
what the Law of the Realm is. 

If any Perſon takes upon him to know the Law, and- 
thro' Ignorance openly affirms that a void Leaſe, c. is 
good, to the Prejudice of another's Title; he may have 
an Action againſt him, and recover Damages. 1 Rep. 

25 pO excuſat ; Ignorance of the Fat 
excu | 

A Perſon buys à Horſe in a-Fair or Market of one 
that had no Property in him; if this were unknown to: 
the Buyer, he has Right to the Nerſe, and his 
Ignorance ſhall excuſe him. | 

But here, if he had known the Seller had no Right, 
the Buying in —— — excuſed. 

Where an il Man ſeals a Deed, and 
it is read to him falſe, that makes the ſame void. 2 Co. 


Re. 
26. Impe- 


* _—_ * 


YT a 


48 Ok Paxims and General Rules. 
26. Inpotentia extuſat Legem: The Law excuſes 
Impotency. 


This Maxim regards the Infirmities- of Perſons, I j* 
where the Law excuſeth their not doing certain Acts; v. 


as of Men in Priſon, out of the Realm, Ideots and Lu- co 
naticks, Perſons Blind and Dumb, &c. 1 Inf. th 
Legal Impriſonment, without any Covin, ſhall be a 
good Excuſe for a Parſon's Non- Reſidency, by Reaſon of A 
his Impotency. | Fi 
If a Diſſeiſee be an Infant, Feme Covert, or in Pri. 
fon, &c. and the Diſſeiſor dies ſeiſed of the Land, it Ft 
ſhall be no Diſcent to take away an Entry, becauſe of th 
Impotency in ſuch Perſons. Finch. is 
And their Right of Action is ſaved, till their Impe- 
diments are remov'd, Where others are bound by the 0 
Statutes of Limitation. a 
27. Injuria illata in Corpus non poteft remitti : Inju» 
ries to the Body cannot be remitted or forgiven. v. 
Our Law carefully provides for puniſhing forcible or 
Injuries, between Perſon and Perſon, becauſe they are th 
moſt contrary to the Repoſe of the Kingdom, on which ge 
the publick Felicity depends. | 
And the Life and Member of every Subject are under At 
the King's Protection, to the Intent they may ſerve him Py 
and their Country when Occaſion requires. Cofe, - fa 
So tender is this Part of our Law, that if one do but 
menace another, with a Weapon or Staff, or in Cale 
he ſtretch forth his Arm, or give any other Token, 
Jr orga his Intention of Striking appears; it is action 
23 
They are in legal Conſtruction deemed an Aſſault, 
tho' no Stroke be given. 

28. In omnibus quidem, maxime tamen in Furs A quita! 
In all Things, but eſpecially in the Law, there is 
uit). 8 

The Laws themſelves defire to be ruled by Equity ; 
which is ſaid to be a Correction of the Law, wherein it 
is any way wanting by Reaſon of the Generality of it. 
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The Statute of Gloucefler gives an Action of Waſte 
againſt Tenants for Life or Years ; and by the Equity of 
it, this Action lies againſt him that holds Land for one 
Year only, or twenty Weeks, &c. And if a Leſſor 
come upon the Ground of the Leſſee, it ſhall be intended 
that he came to ſee whether Waſte were done. - 

For Equity turns all to the beſt, and makes every 
AR lawful, when it is indifferent if it be ſo or not. 
Finch. 

If a Perſon does make a Peoſſment to a future uſe, the 
Feoffee ſhall be ſeiſed of the Lands, &c. to the Uſe of 
the Feoffor and his Heirs in the mean Time; and this 
is by Equity. 

29. In omnibus fere Minori ætati Succurritur : In all 
Caſes, generally there is Favour ſhewed to Perſons within 
A 


No Man or Woman befare the Age of twenty-one 
Years can alien or fell any Lands, Goods or Chattels, 
or bind themſelves by Deed, ſo careful is the Law of 
their Intereſt ; unleſs it be for Eating, Drinking, 
Schooling, Phyfick, and other Neceſſaries. 1 T 5 

An Infant is permitted to do any Thing for 
Advantage, but not to his Prejudice ; he may as 4 
Purchaſe, which is intended for his Benefit, tho' at his 
full Age, he may either agree to or wave it. 

Infants may buy Things, but cannot borrow Money 
even to buy clothes ; for the Law will not truſt them 
with Money, but at the Peril of the Lender, who muſt 
ſee the ſame thus laid out. 1 Sal. 

A Preſentation to a Benefice is to be made by an Ia- 
fant within the fix Months, being a Thing of Neceſlity, 
otherwiſe Lapſe ſhall incur againſt ; and he muſt 


' perform a Condition annexed to an Eſtate by his Ance- 


(tor, or ſhall be barred of the Right to the Lands, 
In ſome Caſes alſo an Infant is impleadaþle at Law, 


and for his Contempt ſhall receive the ſame 8 
as a Man of full Age. Dyer. 


* Jus ſanguinis, quad in legitimis Succt ſianibus ſpecta - 
tur, ip/a Nativitatis tempore * eft The * 


# 
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of Blood, which is regarded in lawful Sueceſſions or In. 
Heritances, is found in the very Time of Nativity. 

It is therefore jus primagenituræ, or Right of Elder. 
Brotherſhip, is principally reſpected; And 'tis a Maxim, 
that the next of the worthieſt Blood ſhall ever inherit; 
As the Male and all Deſcendants from him, before the 
Female; and the Female, of the Part of the Father, 
before the Male or Female of the Mother's Part, Ce. 
1 Int. 


rity, inherits Lands in Fee-Simple before any younger 
Brother. | - 

31. Lex neminem cogit ad impoſſibilia ; The Law 
compelleth no Man to Impoſſibilities. 

If the Condition of a Bond be poſſible at the Time oſ 
making it, and before it can be performed, becomes im- 
poſſible by the Act either of God, or the Law, or of the 
Obligee, Sc. the Obligation is not forſeited. | 

But where a Condition for Payment of Money is 
made impoſlible in Reſpect of Time; as if it be to pay 
the ſame on the Thirtieth of February, and there is no 
ſuch Day, it is due and payable preſently. 1 Co. Inf. 

Where a Man is bound by a Recognizance or Bond 

with Condition for his Appearance the next Term in 
ſuch a Court, and before the Day the 12 
Obligor dies, the Obligation will be faved ; it 
is impoſſible the Condition ſhould be performed. 
So in Caſe a Leaſe be granted for twenty Years, upon 
Condition that the Leſſee dwells upon the Lands the 
whole Term, and he lives but ten Years, the Executors 
ſhall enjoy the Lauds ; for the Condition is become im- 
poſſible. Daderidge. 8 

A Condition of a Bond to go to Rome in a few Hours, 
w Rn and impoſſible; but tis ſaid the Obligation may 

32. Ci. Conſtructis non facit Injuriam ; The inter- 


pretative Conſtruction of Law ſhall wrong no Perſon. 
Ins Caſe an Executor of a Will grants all his Goods 
and Chattels, the Goods which he hath as Executor ſhall 
: | not 


* 


Among the Males, the eldeſt Brother, and his Poſte- * 


wm © we? 


2. % SS 


Pp 5 S8 


| Ss | 


Of Paxims and General Rules. 5 


not paſs, for that would be a Wrong to the Teſtator's 
Eſtate: 10 Edw. 4. | 

And where Tenant in Tail, or for Life, makes a 
Leaſe generally, it ſhall be taken for the Life of the 
Leſſor or Grantor, or elſe it would be wrongful to him 
in Reverſion. . 

Though if a Perſon ſeiſed in Fee, make any Leaſe for 
Life, without mentioning for whoſe Life, it ſhall be con- 
ſtrued for the Life of the Leſſee. 1 If. 

33. Lubricum Lingue non facile in panam eft traben- 
dum: The Raſhneſs of the Tongue is not eaſily pu- 
niſhed. | 

This is where Words are ſpoken in a Paſſion ; for 
in all Caſes Words of Heat, as to call a Man Rogue, 
Villain, Knave, &c. unleſs it be ſaid in ſuch an Affair, 
or to a certain Perſon, will bear no Action at Law. 

Rep. | 771 
? Ba if one reproaches another with ſome heinous 
Crime; calls a Perſon Thief, a Merchant Bankrupt, ſays 
of an Attorney he deals corruptly, or calls any one a 
perjured Man; an Action of the Caſe lies for Damages, 
becauſe theſe Slanders are of grow Import, and concern 
a Man's Life, Eftate and Condition. | 

To call a. Perſon Baſtard, that is Heir to an Eſtate; 
or ſay a Man has the French Diſeaſe, Ic. when he is 
Fug a Woman, are held aftionable. Danvers 

34. Mutata forma prope interimitur Subflantia rei: 
The Form being r the Subſtance of the Thing 
is deſtroyed. | a | | 

In caſe a Perſon cuts down another's Timber Trees, 
and ſquares them to make Beams for a Houſe, he may 
ſcize the ſame, before they are thus uſed. 

Tho' if they are laid in the Building, they may not 
be ſeized by the Owner, for their Nature is then altered, 
and they are become Part of the Houſe ; yet the Party 
ſhall have his Action for the Damage. Doderiage. 

And where a Man gets the Barley of another, and 
makes it into Malt, it cannot be taken again by the 

D 2 former 
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former Owner, tho' its Form is not loſt; becauſe it is 

become a Thing of another Nature and Uſe. 
35. Neceſſitas non habet Legem : Neceſſity hath no 
w 


Where a Fire happens in the Street of a Town, any 


Perſon may juſtify the Pulling down the Wall, or Houle 
of another, to prevent the Spreading thereof ; as it is a 
Caſe of Neceſlity. | | 
And if ſeveral Perſons are in Danger of Drowning, by 
the Caſting away of a Ship, or Boat, one to fave his 
Life may thruſt another from a Plank, or the Boat's Side, 
c. tho' ſuch other be thereby drowned. Bacon. 

According to our antient Books, if a Man ſteals 
Victuals meerly to ſatisfy his preſent Hunger, it is nei- 
ther Felony nor Larceny, being for the Neceſſity of 
preſerving Life. Sac 

But this having encouraged Thefts, tis now adjudg'd 
otherwiſe ; and the Privilege of Neceſſity ſhall not pre- 
vail againſt the Common-wealth. | 

The great Lord Cote ſays, Neceſſitas eff Lex Tempori. 
8 Rep. 

36. Nibil magis conſentaneum eft, quam ut iiſdem no- 
dis res difſolvatur quibus conflituitur : Nothing is more 
. agreeable to Equity, than that every Thing ſhould be 
difloly'd by the ſame Means it was firſt conſtituted. 

Every Contract and Agreement muſt be releaſed by a 
Matter of as high a Nature as that was; fo that a Deed 
in Writing under Hand and Seal, can only be releaſed 


by ſome other Writing, ſigned and ſealed, &c. 5 Rep. 


And therefore an Obligation or Matter in Writing, 
cannot be diſcharged by an Agreement by Word, 
Where an Eſtate is veſted in the King by Matter of 

Record, it may not be deveſted out of him but by the 
like Matter: And an Act of Parliament ſhall not be 
avoided but by Parliament. Plowden, 

37. Nullus commodum capere poteff de injuria ſua pro- 
ws No Man ſhall take Advantage of his own 


un 2 If 


Ot Maxims and General Rules. 53 


| If a Man be bound in a Bond to appear at a Day 
* before Juſtices, on which Day the Obligee caſts him in 

Priſon, ſo as he cannot come; no Benefit ſhall be had 
0 oß this Bond. Ney. +4 

| In Caſe a Leffor and Leſſee of Lands for Years, join 
y in the Cutting down of Timber, the Leſſor ſhall not 
lc puniſh the Leſſee for ſuch Waſte ; and take Advantage of 
" his own Wrong by joining therein. ; 
An Appeal of an Infant may not ſtay for his full Age, 

<> "which would be taking Advantage of his own Wrong. 

27 H. 8. | | 
e, T 8. Nullum iniguum in Jure preſumendum oft : No 

injurious Thing is to be preſumed in the Law. . 
ls All Things are taken to be lawfully done, till Proof i3 
” made to the contrary ; and Fraud ſhall never be intended 
of or preſumed by the Law, unleſs it be expreſly averred. 
Where no Fraud is found by the Jurors in a Feoff- 
'd ment, the Judges ſhall not adjudge the ſame frudulent ; 
(6: and altho' Jurors have found Circumſtances and Preſump- 
; tions to intitle the Finding of Fraud, it is but Evidence, 
1. and not any Matter upon which the Court may judge 
thereof. 10 Rep. 

For the Office of the Jurors is to adjudge upon the 
Evidence concerning Matters of Fact, and thereupon to 
give their Verdict; and not leave Things to the Judg- 
ment of the Court, which do not appear to them. 

39. Omne Aftum ab agentis intentione eff judicandum : 
—— Act is to be judged from the Intention of the 

gent. 

Tis held in Contracts and Obligations, the Intention 
of the Parties is the chief Thing that the Law 3 ; 
for ſuch Words as ſhew the Aﬀent of Parties, have 
Subſtance in them, are ſufficient. - 

A Bond ran thus, Know all Men by theſe Preſents, 
that I J. am held and bound to B. in twenty Pounds, 
to be paid to the faid 4. &c. This Obligation was 
adjudg'd good, for the Parties Intention appears. Plnwden. 

The Law will likewiſe take one Word for another in 
Deeds, to ſupply the Intention of Perſons ; as where a 
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Man has a Remainder of Lands, if he grants it to ano- 
ther, by the Name of a Reverſion, the Grant is good, 
_ notwithſtanding the miſ-terming of the Thing. 1 rf. 

In Wills, the Inten of the Teſtator ſhall generally be 
obſerved. 

40. Poſſeſſio fratris de feode Simplici facit Sorarem «ft 
Heredem : The Poſſeſſion of the Brother, of a Fee Sim- 
ple, makes the Siſter to be Heir. 

A Man has Iſſue a Son and a Daughter by one Woman 
or Venter, and a Son by another, then dies ſeiſed of 


Lands in Fee-Simple, and the eldeſt Son enters into the 


Lands, after which he dies without having any Iſſue. 

Here the Siſter ſhall have the Land, and not the 
E Son or Brother, tho' he be Heir to the Father; 

ut there muſt be an actual Entry upon the Land, other- 
wiſe it goes to the younger Brother. 1 Co. Inf. 

The Poſſeſſion of a Brother of an Eſtate-Tail, ſhall 
not make the Siſter Heir; for the younger Son of the 
Half Venter it deſcends to, who ought to have it per 
for mam Doni. Plowden. 

41. Prohibetar ne quis faciat in ſuo, quod nocere 705 
in alieno; & fic utere tuo ut alienum non ledas; It 1 
forbidden that any one ſhould do that in his own, which 
may injure another; and fo uſe your own, that you do 
not hurt others. 

Where a Man doth any Vers upon his own Ground 
to the particular Damage of his Neighbour, tis account- 
ed a Nuſance; and an Action lies for it, or the ſame 
may be abated or removed by the Perſons that are pre- 
judiced thereby. Mod. 
Ik a Man has an Houſe that has good Lights, and a 
Stranger having Lands adjoining, builds a new Houle on 
his Lands fo, near, that the Windows of the other ate 
darkened by it; tis an oftence actionable. 

As is alſo the Setting up or making a Houſe of Office, 
Dye houſe, Lime pic, fc. ſo near to another's Houſe, 
that the Smell thereof annoys him, or is infectious ; or 
if the Corruption of the Water of the Pits, hurts his Wa- 
ter, or Graſs, or deſtroys Fiſh in a River, &c. 3 bf. 

42. Pur 


=Y rern S -Aama 


888 


oY © X- 


Of Marims and General Rules, 55 


* 42: e egomet mibi : Every one is next to 
himlelF. {i 

, In Caſe of Wills, where an Executor is appointed, he 

be may pay himſelf. a Legacy, before any other; and 


among Debts of equal Degree, the Executor may pay 
7 his own Debt firſt. Ney. | 
< Executors are nearer to the Teſtator, and do more 
repreſent his perſon, than the Heir does the Anceſtor ; 
an this is held, becauſe if an Executor be not named in a 
of Mortgage, yet the Law appoints him to receive the 
| Money. 
4 But the Heir ſhall not receive it, unleſs he be named. 
the 1 Inf, ; 
1 43. Publicum bonum Privato'eft præferendum: The 
* publick Good is to be preferred before private Intereſt. 
A Woman intitled to Dower ſhall not be indowed of a 
ball Caſtle of Defence, for that is pro bono publico; but as to 
the Caſtles for private Uſe and Habitation, tis otherwiſe. 
per The Inhabitants of a Village may make By-Laws for 
repairing a Church, or Highway, or any ſuch Thing as 
fit is for the publick Good generally; and the greater Part 
1 5 ſhall bind all of them, without Cuſtom. 5 K. 
lich And Corporations have Power to make Ordinances, 
1 do for the Government of their Bodies Politick, and better 
Execution of the Laws of the Realm : But they may not 
ny do ſo, without a Cuſtom or Charter, unleſs it be for 
. Things concerning the publick Good. 
ſame 44. Puclibet conceſſio fortiſime contra donatorem inter- 
pre- pretanda eff : Every Man's Grant ſhall be taken moſt 
ttrongly againſt himſelf, 

Whenever a Deed is uncertain, and the Words of it 
are ambiguous, it ſhall be conſtrued moſt ſtrongly againſt 
the Grantor therein; as if a Man grants an Annuity 
out of Land, and he hath no Land at the Time of the 
Grant, it ſhall nevertheleſs charge his Perſon. 

And where any Deed made to a Perſon, is good for 
Part, and for ſome Part thereof not „that which is 
for the Benefit and Advantage of the Grantee, ſhall ſtand 
good in Law, 1 Co. Inf. n 
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But altho' Grants are taken ſtrongly againſt the Ma. 
kers, yet no Wrong muſt be done by it; and a Man may 
not be obliged by his own Act and Deed to do ſome 
Things which are againſt Law. 

For if a Husbandman be bound not to till or ſow his 
Land, the Obligation is contrary to the Common Law, 
and void. 11 Rep. 

45. Qui facit per alium facit per Se: What one does 
by another he does by himſelf. | 

If a Man empowers another by Letter of Attorney to 

ſell and alien his Land, and he doth fo, it is his Aliena- 
tion by him; and where a Perſon gives Authority to his 
Bailiff to ſell Cattle, and he doth it, this will be bi 
Sale by the Bailiff. -P/owden.” 
Where any Perſon has a Bailiff or Servant, who is 
known to be ſuch, and he ſends him to Markets to buy 
Goods, his Maſter ſhall be chargeable with the Payment, 
if the Things come to his Uſe. 

In Caſe he ſells his Maſter's Cloth, and warrants it to 
be good, or of a certain Length, when it is not ſo, an 

_— lies againſt the Maſter only,. and not the Servant. 


oy. © | : 

And if a Perſon commands one to do a Treſpaſs, or to 

beat another, he ſhall be himſelf a Treſpaſſer. 
46. Dui ſentit onus, ſentire debet & commodum : He 
who bears the Burden, ought to receive the Profit. 

A Man ſeiſed of Lands in Fee hath Iſſue a Daughter 
and dies, his Wife being with Child of 'a Son; the 
Daughter enters and ſows the Lands, and then the Son is 
born, and his next Friend enters, here the Daughter 
ſhall have the Corn growing on the Ground. Perkins. 

Alſo a Tenant for Life, or in Dower, having ſown 
Corn upon the Land, may deviſe the ſame growing at 
the Time of their Deaths ; and their Deviſees ſhall have 
it. 7 Af. 

47. Qui ſentit commodum, ſentire debet & onus : He 
that reaps the Profit ought to bear the Burden. i 

If a Perſon grant a Rent- charge for Life out of his 
Land, and akerwards conveys the Land to others, in 
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every one of whoſe. Time the Rent is behind, and then 


the Grantee dies, his Executor may bring Action of 


Debt againſt all of them for Rent due in their Time ; as 
they all have the Profit of the Land. 4 Rep. | 

And on Aſſignment of a Leaſe, the Leſſee who hath 
covenanted to Repair, may have an AAion of Covenant 


againſt his Aſſignee, for ſuffering a Houſe to decay; be- 


cauſe he that enjoys, the Profit, mult bear the Burden and 
Charges. . f 

Where Perſons enjoy Benefit by making Banks of a 
River, they are to contribute to the Repairs thereof. 


5 Rep. - 


48. 2ued initio vitioſum eft, tratu Temporis non con- 
waleſcet ; That which in the Beginning is vicious, can- 
not by Tract of Time be made good. | | 

In Caſe a Biſhop makes a Leaſe of Church Lands for 
four Lives, which is contrary to the Statute, tho' one 
dies in his Life-time, ſo as now there are but three, and 
rar OE IO yet it ſhall not bind his Suc- 

or. 

For here the Leaſe ſo made had a bad and unlawful 
Beginning, it being for more Lives than the AR allows, 
8 therefore cannot be brought to a good End. 10 Co. 

ep. | 

If an Infant, or Feme Covert, that is a married Wo- 
man, makes a Will, and publiſhes the ſame, and after- 
wards dieth being of full Age or Sole, both theſe Wills 
netwithſtanding will be void and of no EffeR. 

And this is becauſe the Foundation, wiz. the Making 
and Publiſhing are void. Plowden. 

49. Juod oft inconveniens, & contra Rationem non eff 
permiſſum in Lege: Whatever is inconvenient, and contrary 
to Reaſon, is not permitted in the Law. 

It is likewiſe a Maxim, that what is contrary to Rea- 
ſon, is unlawſul : And hence it is ſaid that all Poſitive 
Laws, which are contrary to the Laws of Nature, and of 
Reaſon, are no Laws at All. 


Therefore if a Town hath Cuſtoms, which are againſt - 
Law and Reaſon, and thoſe 8 confirmed by * 
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of Parliament; ſuch Confirmation ſhall not make them to 
be good and binding. 1 Inf. 
But no Perſon ought, out of his own private Opinion, 
to be wiſer than the Law. | f 
50, Quod alias bonum & juſtun eft, fi per vim vel 
fraudem petatur, malum & injuſtum eſi: What otherwiſe 
is good and juſt, if it be acquired by Force or Fraud is 


evil and unjuſt. 

Jana if it be mixed therewith, it is the ſame Thing ; 
for where a Man by Will deviſed Tenements to ſuper- 
ſtitious Uſes, and alſo to good and charitable Uſes; it 
| was adjudg'd that the Commixture of the evil Uſe with 
the good, infected the good Uſe and deftroyed it. 3 Rep. 

At the Common Law Forcible Entry into Houſes or 
Lands, &c. was no Crime, where a Perſon had Title, 
and Entry was lawful. | 

But by Statute none ſhall enter into Lands or Tene- 
ments, but in a peaceable Manner, tho' they have Title 
of Entry, upon Pain of Impriſonment, &c. 5 Ri- 
chard 2. 

In this Caſe, Juſtices of Peace have Authority to 
commit Offenders till they pay a Fine, and to reſtore the 
Poſſeſſion; or an Action of Treſpaſs may be brought, 
and treble Coſts recovered, 2 nf. | 

51. Rex eft vicarius, & Minifler Dei in Terra, on- 
ris guidem ſub co, & ipſe ſub nullo niſi tantum ſub De. 
The King is the Miniſter of God upon Earth; every one 
is under him, and he under none, but only God, Bra- 
Fon. 

All the Lands in Eng/and are ſaid to be holden either 
mediately or immediately of the King ; and all Eſtates 
for want of Heirs, or by Forfeiture, on committing 
Crimes, Eſcheat to the King, as Lord Paramount. 
2 Co. Inſt. | | | 
Lands in the King's Poſſeſſion are free from Tenure ; 
for a Tenant is he who holds of ſome Lord by Service, 
and the King cannot be a Tenant, becauſe he hath no 
Superior but God: Neither may the King be Jointenant 
wah any, for none can be equal wich him, 8 Rep. 
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The King's Grant is taken ſtrongly againſt a Stranger, 
and more favourable for the King; contrary to the 
Grants of a common Perſon : And if the King grants 
Land in Fee- 1 upon Condition that the Grantee 
do not alien or ſell the ſame, it is goods tho* void in 
others. Plowden. 

Where the Right or Title of the King and the Subject 
concur and meet together, his Title ſhall be preferred z 
and the King's Title is not to be tried, without Warrant 
from the King, or Aſſent of his Attorney General. 
2 In | 
No Diſtreſs can be made upon the King's Poſſeſſion : 
but he may diſtrain out of his Fee in other Lands, &c. 
and may take Diſtreſſes in the Highway: The King 
may alſo diſtrain for the whole Debt or Rent due of one 
Tenant, where the Eſtate is let to ſeveral. 

In whoſe Hands ſoever the Goods of the King come, 
their Lands are chargeable, and may be ſeized for the 
ſame; and the King is not bound by the Sale of his 
Goods in open Market. 

The Debts of the King ſhall be ſatisfied, before thoſe 
of a Subject, for which there is a Prerogative Writ, and 
until his Debts be paid, he may, by Writ protect his 
Debtor from the Arreſt of = ＋ 5 but altho' the King's 
Debt is to be firſt paid, that muſt be when it is in equal 
Degree with the Subject. Croke Car. 

No Preſcription of Time runs againſt the King ; he 
is not within the Statutes. of Limitation ; an Entry ſhall 
not bar him: nor will any Judgment be final againſt 
him, but with a Salve Jure Regis. 

The King cannot be Nonſuit, as he is ſuppoſed to be 
preſent in all his Courts ; and he may have ſuch Proceſs in 
his Suit, as no other Perſon but himſelf can have: And an 
Action lies not againſt the King, but a Petition in Steal 
of it, to him in the Chancery. Finch, ; 

Our King is the Fountain of Honour and Juſtice ; all 
Statates are to have his Royal Aſſent, and in calli 
diſſolvi Parliaments, declaring War and Peace, 
bis Pr has. the Eſſect of a La. 
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Alſo Acts of Parliament are not binding to the King, 
unleſs they concern the Common-wealth, or he be ſpe- 
cially named. 1 Eli. 

But notwithſtanding the King's Prerogative is ſo large, 
as we find that to be Law almoſt in every Caſe of the 
King, that is Law in no Caſe of the Subject; 

Yet the King may not by Petition or Bill, c. dif- 

of any Man's Lands or Goods, i 

Nor ſhall he take that he hath a Right to, which is 
in the Poſſeſſion of another, but by due Courſe of Law. 

. He may not command a Man to Priſon, againſt the 

Writs and Proceſſes of Law, Nibil Poteſt Rex quam quod 
de Jure potefl, Forteſc. 4 
For the Law is the Rule of the King's Prerogative, 
which does not extend to any Thing injurious to others. 
12 Rep. 

Ana as the Subject owes to the King his true and 
faithful Obedience; ſo the King is to defend the Laws, 
and protect the Bodies and Goods of his Subjects. 


Protectio trahit Subjectionem, & Subjectio Protefionem. 


2. Salus Populi Suprema eff Lex : The Health and 
Welfare of the People is the chiefeſt Law. 

According to this Maxim, there is a ſovereign Power 
in the People, or States of the Kingdom, to examine 
into and re-inſtitate the regal Eſtate, where Kings act 
arbitrarily, .and againſt the Rights and Liberties of the 
People. Britannick Conflit. | 
I be main End of Government, is the common Good 
| of the Subject; and by the ſame Law which ordains our 
Kings, the meaneſt of tke People enjoy the Liberty of 
their Perſons, and Property in their Eſtates, which it is 
every Man's Concern. to preſerve to the utmoſt. For- 
#ejcue. 

e tha for the general Good of the People, 
a Man can'juftify doing of a Wrong; as in Time of 
War, a Perſon may erect Bulwarks on another Man's 
Lands; And hence it is, one may at any Time raze an 
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Houſe that is burning; for the Safeguard of reighbogring;... 


Houſes. Plhwden. | 


Trade being for the Benefit and Good of the People, 
Bonds to reſtrain the Exerciſe of it, are held void ; and 


the Inſtruments of a Man's Trade or Profeſſion may not 


be diſtrained, as the Books of a Scholar, Ax of a Car» 
, S. | | 
en when other Things may be ta- 
„ hu PE 1 * 1 
. Semel m emper præſumitur efſe malus : 'Thoſe 
El are evil, are always preſumed to be ſo. 


This has been underſtood, in codem genere mali, in + 


the ſame Kind of Evil; as perjured Perſons, who have 
once forſworn themſelves, and thereof are convicted, 
will not be afterwards admitted to give Evidence in any 
Cauſe, becauſe they have once ſo offended. | 

And no infamous Perſon, or one attainted of falſe 
Verdict, or Conſpiracy, or. convicted of Forgery, or 
Felony, or that has ſtood in the Pillory, &c. ſhall be al- 
lowed to be a Witneſs. 1 Co. aft. 

But if a Man convicted of Felony, or who hath flood 
in the Pillory, be afterwards pardoned, it reſtores him to 
his Credit as a new Man, and he may be a-good Evi 
dence. 2 Hawkins. 8 * 

4. Subſtantia prior niar oft accidente : The 
ster is more - favs * Accident. 


ſo long as the Matter of Action is fully ſhewed in Sub- 
tante in the Declaration, and the Writ, as is provided 
by the Statute 36 Ed. 3. 0 

And no Judgment dan at any Time be arreſted or 


o Form, in the Declaration, Plea, Sc. or for any 
Deſect whatſoever, except only Matter of Subſtance, 
which ſhall be ſhewed publickly to the Judges of the 
kd Courts. 18 Eliz, 

Aſter Verdict is given in an Action, in the Courts at 
Wefminfer, the Ju ſhall not be reverſed by Writ 
« Error, for any Faults eicher in Form or Subſtance, in 

Clit: | any 


— 


No Declaration or Count in a Suit at Law ſhall abate, 


kzyed in any Court of Record for Want of any Matter 
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any Bill, or Writ, Qc. or for Variance therein from the 


© Declaration or other Proceedings, by 5 Geo. 1. 


' 55. Ubi major Pars eft, ibi eff tatum: Where the 

major Part is, there by the Law is the whole. 

The onhy Way of determining the Acts of many, is by 

the major Part, or a Majority; as the major Part of 

Members of Parliament enact Laws, and the Majority of | 

EleQors chuſe the Members of Parliament; and the AR of 1 

the major Part of any Corporation, is accounted the Ad | 

of the Corporation. 19 Hen. 7. 
A Dean and the major Part of the Chapter make the 

Spiritual Corporation, and their Act is binding tho' the ] 


reſt do not agree to it; for the whole Chapter is ſaid Wl | 


to do what the major and founder Part doth. 1 
And the Conſent of ſuch major Part is by 
fixing of their-Seal ; which Conſent is the Will of many 1 
join ther. Davis. | 
56. Veritas nibil veretur nifi abſcondi : Truth fear k 
nothing but to be concealed. k 
And Truth is nothing elſe but an Affection of our E 
Speech, and Actions agreeing with the Mind; but » 
properly called weracitas, that is a Speaking of Truth: b 
Of which tis to be underſtood, that it is afraid of nothing Wl af 
more than to be obſcured. Pen. 
Fraud and Covin are ſo mixt with Truth, as they 


| often deceive, and put a falſe Gloſs upon the wort i C 


Things; though the Law will never permit them u 
ſuppreſs the Truth, where it can be diſcovered. 
And in all Caſes it labours to make a Diſcovery, ui 
cenſure Corruptions. " an 
57. Vigilantibus non Dormientibas Lege, ſabweniun 
The Laws help thoſe that are watchful, and not thor Wl fro 


that are ſleepy and negligent. | ty 
© For want of being watchful, and by Negligence f ch: 
Right may be loſt; as where an Action is not broqgtf ve: 
within the Times appointed by the Statute of Limitauon | 
21 Fac. 1. which ordains, that Writs or Actions d 2 


Eje@ment, Ec. to recover Lands, are to be ſucd wie 
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twenty Years after the Title did ariſe, or the Parties will 
be barred. ; 

All Actions of Debt, upon the Caſe, (except for 
Words) Actions of Account, (other than i 
Merchandize) of Detinue, Trover and Treſpaſs, m 
be commenced within fix Years after the Cauſe of Action; 
and all Actions of Aſſault and Battery, Wounding and 


' Impriſonment, muſt be brought within four Years; and 
for Slander within two Years, after Cauſe of Action, and 


not afterwards. 


If a Fine be levied of another's Lands, the Perſon that 


has Right thereto, ought to make his Claim within five 
Years after the Proclamation made or certified, or he 
will be barred thereby. 1 Rich. 3. 

By the Common Law, Claim is to be made within a 
Year and a Day, after a Perſon is diſſeiſed of Land, or 
he may not enter; and if a Feme Sole be diſſeiſed be- 
fore Marriage, and then takes an Husband, there a De- 


ſcent of the Lands during the Coverture, takes away her 


Entry. Zu. 

But where a married Woman is diffeiſed, if a Deſcent 
be caſt during her Coverture, it bars her not of Entry 
after the Husband's Death, ; 


General Rules and Maxims concerning Di- 
ſcent of Lands. | 


Dilcent is 4 Means whereby Lands or Tenements 
are derived to any Man from his Anceſtors. _ 

It is a Maxim in our Law, That Land ſhall deſcend 
from the Father to the Son; and that if a Man have 
two Sons by divers Venters or Wives, and the one pur- 
chaies Lands and dies without Iſſue, the other ſhall ne- 
ver be his Heir, &c. | 2 

The Diſcent at Common Law, is either Lineal, or 
downwards in a right Line, from the Grandfather to 
; ; Grandſon, 


/ 
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| Grandſon, &c, ſo that the lineal Heirs ſhall firſt inherit. 

Or it is Collateral, that which ſprings from the Side 
of the whole Blood, as another Branch of it ; ſuch as 
the Grandfather's Brother, the Father's Brother, and ſo 
downwards. 1 ft. | | 

In Caſe a Man purchaſe Lands in Fee, and then 
dies without any Iſſue, here for Default in the right 
Line, he that is next of Kin in the collateral Line of the 
whole Blood, tho! never ſo remote, ſhall come in by 

- Diſcent as Heir to the Purchaſer. 

By our Law, Inheritances may deſcend, but cannot 
aſcend ; and therefore in the right Line Children inherit 
their Anceſtors without Limitation ; but the Anceſtors 
may not take from their Children, for the father can 
never come to the Lands which his Son hath purchaſed, 
by lineal Aſcent. | 

Though he may by collateral Aſcent, as where the 
Son's. Land comes to his Uncle, and then to the Father: 
In the Collateral Line, the Uncle inherits the Nephew, 
and the Nephew the Uncle. Lizz. 

There is a Law Maxim, that Lands deſcending on 
the Part of the Father, the Heirs of the Side of the 
Mother ſhall never inherit : And Lands deſcending on 
the Part of the Mother, the Heirs of the Father 
not inherit. | 
So that where Lands deſcend to the Son from the 

Father, and he enters and dies ſeiſed thereof, without 
having any Iſſue, this Land muſt go to the Heirs of the 
>Father's Part, who are of the whole Blood; and if there 
are none ſuch, the Land ſhall eſcheat : The fame Law 
is, where Land deſcends on the Mother's Part. | 
But if one ſeiſed of Land, as Heir on the Part of the 
Mother, levies a Fine, or makes a Feoffment, and 
takes back an Eſtate to him and his Heirs ; this as a f 
Purchaſe will alter the Diſcent; and if he dies without die 
Iſſue, the Heir of the Father ſhall inherit the Land. wh 
1 Co. Inf. the 
Ia Father having purchaſed an Eſtate, the ſame de- Br 
ſcends to a Son, who after Entry thereon dies _ 
ho ers: 


A 
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Heirs ; 'tis ſaid the Lands ſhall deſcend to the Heirs of 
the Father or Mother of the Father, and not to 
Heirs of the Mother of the Son. of 
For altho' they are more near of Blood to him that 
was laſt ſeiſed, yet they are not of the Blood of the firſt 
Purchaſer : And a Man or Woman have two immediate 
Bloods in them, wiz. of the Families of their Father 
and Mother. Ney. ; 

Where a Son purchaſes, and there is no Heir on the 
Side of the Father, his Land ſhall go to the Heirs on 
the Mother's Side ; here the Law makes a Difference, 
where the Son purchaſeth Lands in Fee, and when he 
comes to them by Diſcent. ; 

There is alſo ſome Difference between Diſcents from a 
Father and Mother to their Children, and-between Bro- 
thers and Siſters ; for a Son or Daughter need be only of 
the Blood of either the Father or Mother, which hath 
the Inheritance, to be Heirs to them. 

But the Brothers and Siſters muſt be of the ſame Fa- 
ther and Mother, to inherit one another. , 

To have Lands in Fee-Simple by Diſcent, a Perſon 
mult not only be Heir of the whole Blood, but he is to 
be the next and moſt worthy of Blood to his Anceſtor. , 

And therefore where a Perſon has Iſſue two Sons, by 
ſeveral Venters, the younger Brother of the half Blood 
ſhall not have Land purchaſed by the elder Brother, on 
his dying without Iſſue ; but the elder Brother's Uncle, 
or next Couſin ſhall have it. Finch. 

A Siſter that is of the whole Blood, ſhall be preferred 
to a younger Brother who is but of the half Blood; tho 
ſuch younger Brother ſhall be Heir to his Father, or his 
Uncle, but not to a Brother, becauſe he hath not the 
* Blood in him. We 

a middle or younger Brother purchaſe Land, 
die without leavin an) Ide, the elder Brother of the 
whole Blood will be intitled te the Land by Diſcent ; 
the Eldeſt is the moſt worthy of Blood to inherit to the 
Brethren, as well as to the Father. And 


4 
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And here if there is no Brother or Siſter, the Unele 
Mall have the Land as Heir, and not the Father; and 
yet it may afterwards come to the Father, as Heir to 
the Uncle. 

Likewiſe in Caſe the Father hath Iſſue another Son or 
Daughter, after the Diſcent to the Uncle, that Iſſue 
may enter upon him, and hold the Eſtate. 3 Rep. 
In the Caſe of a Son's purchaſing Lands, and dying 
without Iſſue; the Siſter of the Father's Grandfather, 
and fo in infinitum, ſhall be preferred in the Diſcent be. 
fore the Father's Mother's Brother; the” he is a Male 
and they are Females and more remote. 

And this is becauſe the Siſters are of the Male Line, 
which is more worthy than the Female Line, and ſhall 
ever exclude it, altho* the Female Line be alſo of the 
Blood of the Father. Hale. 

I for Default of Heirs of a Purchaſer, of the Father's 
Part, or where ſuch an Heir had not entered, the Lands 
go or deſcend to the Line of the Mother; 

There the Heirs of the Mother of her Father's Side, 

ſhall take and be preferred in the Succeſſion, before thoſe 
wh Part of her Mother, becauſe they are the mol 
- worthy. 
| All the Deſcendants from a Perſon, as by Law might 
have been Heir to another, and have Lands by Diſcent, 
hold the ſame Right by Repreſentation, as that common 
Root from whence they are derived. 
Hence the Son, or Grandchild, whether Son or 
Daughter of the eldeſt Son, ſucceeds in Deſcents before 
the younger Son; and a Son or Grandchild of the eldeſt 
Brother, , ow the youngeſt Brother. | 

And ſo it is through all the Degrees of Succeſſion, the 
Right of Proximity is transferred from the Root to the 
Branches, and gives them the ſame Preference in Law as 
the next and worthieſt of Blood. | 
Alſo the Great Grandelild of the elder Brother, whe- 
ther it be a Son or a Daughter, is to be preferred before 
his younger Brother; for tho” the Female be leſs worthy 
than the Male, here ſhe ſtands in Right — 
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tion of the elder Brother, who was more worthy than 
the younger. Hale Hift. L. 


Of common Diſcents, and Diſcent by Cuſtom 
h and Statute. 


1. Lands and Tenements in Fee-Simple deſcend, firſt 
do the eldeſt Son as Heir, and to his Iſſue; the Sons 
fr in Order of Birth; and for Want of Sons, to all the 
Daughters equally, who inherit in Coparcenary as one 
Heir. | 

If the eldeſt Son has no Iſſue or Children, then the 
Lands deſcend to his next eldeſt Brother of the whole 
Blood, and his Iflue ; and for Want of a Brother, to his 
Siſter or Siſters of the whole Blood, and their Iſſue. 

If there be no Brother or Siſter, the Eſtate deſcends to 
the Uncle and his Iſſue, and for Want of an Uncle, to 
the Aunt or Aunts and their Iſſue. 

And if there are no Uncles or Aunts, then to Couſins 
in the neareſt Degree of Conſanguinity. 1 C. . 

If an eldeſt Son be an Alien born, he has no inherita- 
ble Blood in him, ſo that in that Caſe the younger Son 
born within the King's Allegiance, ſhall have Land by 
Diſcent from his Father, and not the elder Son. . 

2. Diſcent by Cuffom, is that ſometimes the Lands 
ſhall deſcend to all the Sons, or to all the Brothers, 
where one Brother dies without Iſſue, as in Gawveltind in 
the County of Kent: And until the Time of William 
It, called the Congueror, this was ſaid to be the general 
Diſcent of the Lands all over England. 

Sometimes Lands deſcend to the youngeſt Son, as by 
the Cuſtom of Borough-Engls ; and ſomerimes to the 
eldeſt or youngeſt Daughter, according to the particular 
Cuſtoms of Places. Lit. | 

3. Diſcent by Statute, is a Diſcent in Fee-Tail, as 
direted by the Manner of the Limitation or Settlement, 
Purſuant to the Statute de Donis Canditionalibus, — 
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And in Diſcents of Eſtates- Tail, the Iflue are ever of the 
whole Blood to the Donee. vx b 
wo that Half-Blood is no Impediment to any ſuch 
nt. | 


_ Of Diſcent and Purchaſe of Lands. 


As Diſcent is created by Law, and the moſt antient 

I an Heir is in by that, before a Grant, or Deviſe 

to him. 

Ia Man by Will deviſes Lands to his Heir at Law, 
the Deviſe is void, and he ſhall take the Land by Di- 
ſcent: And fo it is where the Lands will come to the 
Heir, either in a direct or collateral Line; or if the Heir 
has an Eſtate by way of Limitation, when the Word 
Heirs is not a Word of Purchaſe. Dyer. 

Wherever an Heir takes that Land, Fc. which his 
Anceſtor would have held and taken if living, he ſhall 
-have it by Diſcent, and not by Purchaſe. : 

But where an Eſtate is given and deviſed to the Heir, 
attended with a Charge, as to pay Money, c. in that 
l generally holds by Purchaſe, and not by 

t. . 

One is in by Purchaſe when he comes to Lands by 
legal Conveyance, either for ſome Conſideration, or by 
Gift, and not as Heir at Law ; whereas Diſcent from 
an Anceſtor cometh of Courſe, by Act of Law. 1 Cv. 
JA. | 

15 there is this Difference between Purchaſe, and 
Diſcent of Lands; if an Heir is adjudged to take by Pur- 
chaſe in a Marriage Settlement, a Fine, &c. levied of 
the Land, may be no Bar; as it might if the Heirs took 
by Diſcent. 

If one who is Heir takes Land by Purchaſe, the Lands 
are not Aſſets in his Hands to pay Debts, &c. which if 
be had come to them by Diſcent, they would be. 3 


Nell. Abr. | 
= | Every 
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Erery common Purchaſer of Lands, muſt at his Peril 
4 take Notice of the Eſtates and Charges, which are upon 
the Land ; for the Law preſumes that no Man will pur- 
chaſe Lands, without Advice of Counſel. ans + 1,0 
Yet there are ſeveral Statutes, which guard againſt 
fraudulent Incumbrances ; and Conveyances of any Eſtate 
in Land made to deftaud a Purchaſer ſhall be void. 
27 Elix. | 


General Rules relating to Tenures and 
' _ , Eſtates. | 


1. The Fee⸗ Simple Eſtate, is where a Man hath 
10 Lands or Tenements of Inheritance, to hold to him 
and his Heirs for ever. 
An Eſtate in Fee-Simple is ſuch as is held without 
all Limitation to what Heirs, but to Heirs generally : It is 
the Word Heirs makes the Inheritance, and a Perſon 
cannot have a greater Eſtate, 1 If. . 


wh Where Land. is granted by Deed, to hold to one for 
b ever, or if it be to him and his Aſſigns for ever, this is 
J no Fee -· Simple, but an Eſtate for Life only, becauſe the 
by Word Heirs is wanting. | . = 
by Yet in Caſe of a Will, which is more favour'd in 


k Law than a Grant, the Fee-Simple and Inheritance may 
paſs without this Word Heirs. | 


* If Gift be made of Lands to a Perſon and his Chib- 
ind dren, and their Heirs, it is a Fee-Simple jointly to all 
* that are alive: And if an Annuity be granted to one 
1 of and his Heirs, it is a Fee-Simple Perſonal. Liii. | 
50 At Common Law all Eftates of Inheritance tis ſaid 
were Fee-Simple, and all other Eſtates are derived out 
EY of it; for which Reaſon there muſt be a Fee-Simple at 
h if laſt in ſome Body. : ; 932 
; Eflates in Fee have been generally divided in Fee 


Abjolute, otherwiſe termed the Fee-Simple, and Fee Con- 
tional, otherwiſe called Fre- Tail. Aga 


— . — — — 
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And he who is ſeiſed of Lands in Fee-Simple, may 


ge, grant or charge the ſame as he pleaſes, by Deed or 
Will ; but ſo may not he that has an Eſtate- Til. 
Phwden. | 

2. The Fee⸗Tail Eſtate, is an Eſtate of Inheritance 
whereof a Perſon is ſeiſed to him and the Heirs of his 
Body, begotten or to be begotten. 

It is a limited Eſtate or Fee, oppoſed to that of Fee. 
2 there muſt be not dnly the Word Heirs, in 
the which creates it, but alſo the Word Body, for 
tis that makes the Eſtate-Tail, without which it may 
be a Fee-Simple Eſtate. Lie. 

Fee- Tail, is either a General Tail, where Lands or 
Tenements are given to a Man and the Heirs of his 
Body begotten; or to a Woman and the Heirs of her 
In which Caſe it is called General Tail, becauſe how 
many Wives ſoever a Perſon as holds by this Title ſhall 


| have one after another in lawful Marriage, his Iſſue by 


_ ſeverally are all capable of inheriting in their 
ns. 3 

And if the Woman has ſeveral Huſbands, and hath 
Children or Iſſue by every one of them, they may inhe- 
rit after each other as Heirs of her Body. 

Or it is a Tail Special, when Lands are limited to 4 
Man and his Wife, and the Heirs of their two Bodies 

' begotten ; and it is termed Special Tail, by Reaſon no 
other Perſons can mherit the but the Iſſues that are 
begotten on that particular Wife. 1 aff, 

When Lands are given to a Huſband and Wife, and 
to the Heirs of the Body of the Huſband, he has a 
8 Tail, and the Wife an Eſtate only for 

e. 

This is becauſe, the Word Heirs hath Relation in 
general to the Huſband's Body. 

And if an Eſtate be limited to a Man's Heirs that be 
ſhall beget on the Body of his Wife; tho' it creates 3 
Special Tail in the Husband, the Wife in that Cat 
will be intitled to nothing. i 

2 d 
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If a Gift be to Perſons unmarried, or to a married 
Man and another's Wife, and the Heirs of their Bodies, 


it may be a good Eſtate in Special Tail, if they aſter- 


wards marry, '10 Rep. | | 
There is an Eſtate- Tail within the Equity of the Sta- 
tute of elm. 2. where s are granted to a Perſon 
aud his Heirs Male or Female of his Body begotten ; in 
which Caſe the Male dr Female Iſſue ſhall only inherit, 
rſuant to the Limitation. | 
If here the Eſtate be limited to Heirs Male of the 
Body, the Pedigree muſt deſcend by Heirs Male ; and 
on the other Hand, if it be to Heirs Female, the Title 
muſt be derived by Heirs Female one after another. 
So that where a Grant is made to a Perſon, and the 
Heirs Male of his Body, and he has Iſſue a Daughter, 
who hath a Son, and then dies, ſuch.Son may not inhe- 
tit the Eſtate, becauſe he cannot make his Diſcent by 
Heirs Male. 1 1. | 
A Leaſe for Years may not be intailed ; if it be made 
toa Man and the Heirs of his Body, it is void; for a 
Chattel cannot be turn'd into an Inheritance ; yet it may 
be aſſigned in Truſt to permit the Iſſue in Tail to receive 
OY of the Land; and that in Effect is an Eſtate- 
ail, 
It is incident to the Eſtate of Tenant. in Tail, to be 
diſpuniſhable of Waſte ; that ſuch Tenant may levy a 
Fine to bar his Iſſues, &c. or ſuffer a Recovery; alſo 


de may grant Leaſes for twenty-one Years, or three 


Lives, according to the Statute 32 H. 8. and by Cu- 
tom grant Lands by Copy, &c. 4 as. 
He cannot in any other Manner grant or convey a 


greater Eſtate than for his own Life ; or give away the 
Land by Will, Ec. | 55 
Intails are uſually created upon Marriage Settlements, 


where Lands are ſettled on the Husband for Life, then 
23 and to their Iſſue in Remain- 


And if Tenant in Tail, General or Special, die without 
lle, ſo as there is no Heir to take according to the 


=. 
* , 
3 F 
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Limitations, the Donor or his Heirs may enter as in 
Reverſion. | | 

Or the Land ſhall deſcend to fuch Perſon as is limited 
to have it after the Eftate-Tail is ſpent. - 1 Sall. 

3. The Eſtate⸗Tail after flit of Iſſue ex⸗ 
tin, is where any Lands are given to a Husband and Wife 
and the Heirs of their Bodies in Special Tail, and one of 
them dies without Iſſue had between them, the Survivor 
- ſhall hold the Land as Tenant in Tail after Poflibility of 
having Iſſue. | 09 

his is an Eſtate which none can have but the Donee 
or Tenant in Special Tail ; for the Donee in General 
2 may by Poſſibility have Iſſue at any Time. 1 Co. 
Where the Donees in Special Tail have Idbe, if te 
Iſſue die without Iſſue, ſo that there is none other left 
which may inherit by Force of the Intail; the Survivor 
of the Donees will have an Eſtate in Tail after Poſlibility 
of Iſſue. Lite.” 

Theſe Tenants in Tail, as alſo Tenants by the 
Curteſy, or for Life, ſuffering a Recovery without the 
Aſſent and to the Prejudice of him in Remainder, incura 
a6 of their Eſtates ; and ſuch Recoveries are 
Void. 
But Tenant in Tail aſter Poſſibility of Iſſue, is not 
puniſhable for Waſte; as is the Tenant ſor Liſe. 

It is obſerved that by Settlements guarding again 
Accidents, and limiting Remainders over, this Eſlate 
now ſeldom — 77 

4. The Eſtate held by the Curteſy, is when 1 
Man takes a Wife, who is ſeiſed of Lands and Je- 
nements in Fee-Simple, or in Fee-Tail General, or 2 
Heireſs in Special Tail, and he hath Iſſue by her Male 
or Female, which by any Poſlibility may inherit, and 
then the Wiſe dies. 

Here the Husband after the Wife's Death ſhall hold the 
Lands during his Life, by the Curteſy of Eng/and, it be 
og 4 Privilege not allowed in_ary Kingdom bot thi 
1 Inf. : | * 


* 
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And altho? the Iſſue by the Wife be dead, being born 
a alive, her Husband ſhall be Tenant by the Curteſy ; 


2nd it matters not whether the Child were ever heard to 
4 cry: But in Caſe a Child is ripp'd out of the Mother's 


Belly, after her Death, tho it be alive born, it will not 
give Tenancy by the Curteſy. 

[f Lands are'given in Tail toa Woman and her Heirs 
Male of her Body, and ſhe afterwards marries and has 
Iſue a Daughter, and dies, the Husband ſhall not hold 
the Eſtate by the Curteſy ; for this Iſſue cannot poſſibly 
inherit. Terms de Ley. 

In Caſe Lands or Tenements deſcend to the Wiſe, af- 
ter the Husband hath Iſſue by her, be ſhall be Tenant 
by the COR but not of a Reverſion or Remainder 
ex 


2. 8 S. 


5. The Eſtate in Dotver, is that Eſtatę or Portion 
* of the Husband's Lands, which the Law aows a Wi- 
dow after his Deceaſe. 

By the Common Law, this Dower is where a Perſon i is 
ſolely ſeiſed of Lands and Tenements in Fee-Simple, or 
Fee-Tail General, or as Heir in Special Tail, and marries 
a Wife and dies ; his Widow ſhall have a third Pare bf 
ll Lands or Tenements as were the Husband's; at any 
Time during the Coverture, to hold during her Lite”. 

Lit. 

This Eſtate the Widow ſhall have, whether ſhe had 
ſue by her Husband or not; and *tis not neceſſary that 
Sciſin ſhould continue to the Death of the Husbaud J for 
i he ſells and aliens the Lands, it is ſtill the fame, f 

Dower by Caſlom, is ſuch Part of the Husband's 
Eſtate, to which the Widow is intitled aſter the Death 
of her Husband, by the Cuſtom of ſome Manor or Place, 


"EEE ITE LES 


or {o long as ſhe lives ſole and chaſte. 

r Male And it is frequently more than one Third Part; for in 

t, and ſome Places ſhe ſhall have half the Land, and in others 
the whole during Liſe, which is then called her Free 

my Brench. 1 Co. Inſt. 

Fit be⸗ 


At Common Law Dower is to be aſſigned by the She- 
uff, on the King's Writ Sy RF Sc. by Agree- 
ment 


— — — ͤà— ... — . — — 
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ment among themſelves ; and antiently a Woman was 
to live and continue a whole Year in the Houſe of the 
Husband for the Aſſignment of her Dower. 

But by Statute the Widow ſhall immediately on the. 
Husband's Death have her Marriage Inheritance, and 
ſhall remain in his chief Houſe forty Days, within 


which Time Dower is to be afligned her of the third 


Part of the Lands and Tenements of the Husband. 
Magna Charta. | | 
A Woman may be endowed of the principal Meſ- 


ſuage, if it be not a Caſtle; and of Things whereof no 


Diviſion can be made, the Dower muſt be aſſign'd in a 
ſpecial Manner; as the third Preſentation to a Church, 


C. , . 

The Wife of one who held Lands as Tenant in com- 
mon with another, tho' not of a Joint-tenant, ſhall have 
Dower ; and ſhe ſhall hold her Part in Common with 
the other Tenants. 

On a Tenant in Tail's dying without Iſſue, whereby 


the Land reverts to the Donor, and the Eſtate- Tail is 


2 a Woman may be endowed thereof. Rel. 


And a Deviſe of Lands by the Husband to his Wife by 
Will, is held to be no Bar of her Dower, but a Gift or 
Benevolence ; and therefore ſhe may enjoy both. 

For Dower is much favoured in Law, being for the 


Benefit of Widows ; and therefore tho* the Husband be 
, convicted of Felony, c. the Widow ſhall have her 


Dower : But not if he be attainted of Treaſon ; nor the 
Wiſe of an Alien. 2 aft. 

If a Wife commits either Treaſon or Felony ; or in 
caſe ſhe elopes from her Husband, and lives willing|y 
with the Adulterer, ſhe ſhall forfeit and loſe her Dower. 

Yet 'tis otherwiſe if the Husband be afterwards recon- 
eiled 0 her, and ſhe returns to him again, for then ſbe 


ſhall be endowed. 


Althe* a Man grants his Wife over to another, and ſhe 
by Force of the Grant does live with the Grantee, du- 


* 
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ring the Liſe of the Husbard, her Dower becomes ſor- 
ſeited. | 
Such a Grant is void, and the Wife lived in Adultery 
notuithltanding 

A Wife levies a Fine with her Husband, ſhe thereby 
bars herſelf of Dower. 2 Danvers Abr. 

There are Jointures uſually made by the Husband 
of great Eitates, in Lieu of Dower, by Virtue of the 
Statute 27 Hen. 8 | 

And a Jointure is contrived for the Wiſe, to take 
Effect preſently in Poſſeſſion or Profit, after the Death of 
the Husband, for her own Life; and it muſt be made in 
Satisfa&ion of her whole Dower, and be ſo expreſſed ; it. 
may be alſo made either before or after the Mariage.. 

In Caſe the ſame be made before Marriage, the Wife 
cannot wave it and claim Dower ; but if made after 
Marriage, it is waveable, for then ſhe may reſuſe the - 
Lands appointed in Jointure, at the Husband's Death, 
and have her Dower. 1 Inf. 

If the Wife be evicted of her Jointure, ſhe ſhall be 
endowed according to the Rate of the Husband's Lands, 
whereof ſhe was dowable at Common Law. 

A Wife at the Death of her Husband may enter on 
her-Jointure, without bringing an Action; and a Join- 
ture is not forfeited by the Treaſon of the Husband, as 
in Caſes of Dower. 

6 The Eſtate foz Life, is where a Perſon holds Lands 
ar Tenements let or granted to him for his own Life, or 
the Life of ſome other Perſon ; on which Leaſe or Grant, 
Livery of Seiſin is made; 

This Eſtate may be made both for a Man's dwn, and 
another's Life ; but that for his own, is greater than for 
another's: And it is a Freehold Eſtate, tho W 
the leaſt in the Law. Littleton's Ten. 

If a Leaſe be granted to a Man and his Aſſigns, to 
hold the Land Karin his Life, and the Lives of two 
ether Perſons ; he hath but one Eſtate for his own and 
the other two Lives, and it is good with ſuch Limita- 
uon. * 


E 2. . But 
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' But where a Perſon grants Land to one, to hold to 


him and allo to two others for their Lives, none can 


take but the firſt Perſon, becauſe he is only Party to the 
. Deed, and the Reſt are only named in the Habendum, 


and not the Grant. Raymond. 

By the Common Law a Leaſe for Life cannot be 
granted to commence at a Day to come ; becauſe Livery 
and Seiſin may not be made to any future Eſtate. 

Vet if after the Day the Leſſor make Livery it will be 
good; and a Leaſe for Life in Reverſion, or for Years, 
may be made to begin at a future Day. 1 Co. Inf. 

Where a Grant or Leaſe is made for Life or Years, as 


the Timber Trees are annexed to the Land, the Leſſee 


has only a Special Intereſt therein, to have the Maſt and 
Shadow for his Cattle. : 
And when they are ſevered from the Lands, or blown 


| down with Wind, the Grantor or Leſſor ſhall have them 


as Parcel of his Inheritance. 11 Rep. 

But if an Houſe or Part of it falls down, the Leſſee 
hath an Intereſt to take the Timber to re- edify it; and 
every Tenant for Life, or Years, may cut of Timber or 
Wood upon the Lands demiſed, neceſſay Honſe- bote, and 
Phugh-bote for Repairs, Fire-bote, &c. without doing 
Waſte. 

Theſe are called Eflovers in the Law, and are inci- 
dent to the Eſtates of the Leſſees, if no Mention be 
made thereof in their Grants. 1 If. 

In Caſe any Tenant for Life ef an Eftate remain be- 
yond the Seas, or elſewhere abſent himſelf for the Space 


of ſeven Years together, and no ſufficient Proof is made 


of his being alive, in any Action brought by the Leſſor 
or Reverſioner he ſhall be taken as dead. 19 Car. 2. 
And by another Statute, if a Leſſee for Life be not 
produced, on moving the Lord Chancheller to that Pur- 
poſe, and Affidavit being made by thoſe in Remainder, 
Oc. that they believe he is dead, they may enter upon 
the Eſtate, 6 Ann, 


If 
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If a Leaſe or Grant of an Eſtate be made for the Term 
of one thouſand Years, it is only a Chattel and no Free- 
hold, nor of ſo high a Nature as an Eſtate for Life. 

7. The Eſtate foz Pears, is when Lands or Tene- 
ments are let to another Perſon, for a certain Term or 
Number of Years. 

Where a Tenant for Life, and he in Remaindes. i in 
Fee grant an Eſtate for Years; it is the Leaſe of the Te- 
nant for Life, ſo long as he lives, and the Confirmation 
of him in Remainder. 

And after the Tenant for Life's Death, it will be the 
Remainder Man's Leaſe or Grant for the Reſt of the 
Term. Dyer. 

A Man having an Eſtate for Years in Land, in Right 
of his Wife, makes a Leaſe thereof to commence after 
his Death; and then dies; tho' the Wife ſurvive him, 
this has been held good againſt her. 

For the Husband during his Life might have fold the 


| whole Term which his Wiſe had in the Lands, or 


any Part thereof ; but ſhe ſhall have ſo much as is undiſ- 
poſed of by him. 1 fl. 

If the Eſtate of Leſſee for Years ends before Corn or 
Grain is ripe, the Landlord or he in Reverſion will be 
intitled to it; but tis otherwiſe in Caſe Leſſee for Life 
dies, the fame ſhall go to his Executors ; and if the 
Eſtate of Tenant at Will be determined by the Leſſor, 
ſuch Tenant may have the Grain. 5. Rep. 

For in theſe laſt Kind of Tenants there is no Folly, 
and their Tenures are uncertain Eſtates. 

A Tenant for Vears is immediately to enter on the 
Lands let, and he is not in Poſſeſſion to bring an Action 
of Treſpaſs, until actual Entry. See more Leaſe, 

8. The Eſtate held at Will, is where Lands areletto 
any Perſon, to hold at the Will of the Leſſor ; or of both 
Parties, the Leſſor and Leſſee. 

in Caſe a Perſon enters into Land by. the Owner's 
Conſent, he is Tenant at Will; fo it is H a Man be in 
Poſleſſion, Gn 2 

; | 


WE Eflates regularly paſs from one to another : 
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there was no Agreement between the Owner of the 


Land and the Tenant. Lilly Abr. | 
But a Tenant at Will is not obliged to repair the Pre- 
miſſes, as the Leſſee for Years is; tho” if he commits vo- 
luntary Waſte, an Action of Treſpaſs lies againſt him. 
By the Leſſor's Entry on the Land, in the Abſence of 
the Leſſee, the Eſtate is determined; and this may be 
_ off from the Lands by Words, on giving the Leſſee 
otice. . N 
Tho' if a Leſſor determines the Will, within a Quar- 
ter, he ſhall loſe that Quarter's Rent, and if the Leſſee 
doth it, he muſt pay a Quarter; for it ſhould be on the 
very Day of Payment of the Rent. 1 Co. Inſt, © 
If the Tenant at Will grants over his Eſtate to ano- 
ther ; or if the Leſſor dies, the Leaſe will be deter. 


And then if a Perſon continues in poſſeſton, he be- 
comes Tenant at Sufferance, 2 Salk. 
9. The Copyphold Eſtate, that is held by Copy f 


Court Roll, is an Eſtate in Lands and Tenements, - 


- which Tenants have had Time out of Mind, to them 
and their Heirs in Fee, or for Lives, at the Will of the 
Lord, according the Cuſtom of the Manor. 
This is called a Baſe Tenure, becauſe in former Times 
the Copyholder held only an Eſtate at Will, in Judg- 
ment of Law ; but now by the Cuſtom of Manors, theſe 
Eſtates are diſcendible, and the Heirs of the Tenants 
. ſhall inherit them. Lietleron. | 

Yet Copyholders may not plead, or be impleaded for 
any Thing relating to their Tenements, by the King's 
Writ, but they are to enter a Pint in the Lord's Court; 
unleſs the Lord pretend to expel them out of their 
Eſtates. | 

In which Caſe they may ſue a Subparra out of the 
Chancery to be relieved, or have Action of ' Treſpals 
againſt the Lord. 1 . | 

It is by Surrender and Admittance, that Copy hold 


A 
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A Copy holder cannot transfer his Intereſt to a Stran- 
ger, in any other Way than by Surrender to the Lord, 
according to the Cuſtom, to the Uſe of him that is to 
have the Eſtate. 
If a Man would exchange, or deviſe his Copy hold 
Eſtate, it muſt be done by Surrender; the latter to the 
Uſe of his Will : And otherwiſe the Land goes to the 
Heir at Law. 4 Rep. 
And a married Woman may zeceive a Copyhold by 
- Surrender from her Husband, becauſe ſhe comes not in 
immediately by him; but on the Admittance of the 
e Lord. 
Upon a Surrender, the Perſan to whom made is to 
þ be admitted Tenant, and the Party making it, continues 
* Tenant till the Admittance of the Surrendree ; but he 
cannot pals away the Land, or ſubject it to any other 
Incumbrances, but thoſe at the Time of the Surrender. 

Till Admittance, which is the giving of Poſſeſſion, 
the Copyhold.Tenant hath not an in the Lands, 
which he may ſurrender to another; except in the Caſe 
of an Heir by Diſcent. 

A Su r made out of the Lord's Conrt, is to be 
preſented at the next Court; and if the Surrenderor or 
Surrendree die before tis preſented, in that Caſe a 
a Preſentment afterwards makes it 

If the Tenants refuſe pe ee ie d 
they are compellable to it, in the Court of the Lord. 
Croke Eliæ. 

There are Fines payable to the Lord on all Admit- 
tances in Fee; and on the Death of a Copyholder ſor 
Life, a Heriot of the beſt Beaſt or Goods is due to the 
Lord; according to Cuſtom. 

And if the Heir on the. Death of his Anceſtor, do not 
come in to be admitted, upon three Proclamations 
7 he may his Elias. nen 
7 Gee. 1 

By Cuſtom, the Widow of a Copyholder 45 e 
have ber Free Bench, ner _ Death of her 


E 4 
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and there is alſo a Vid Eftate annexed to the Copy- 
hold for Life. - | 

Tho? it is held if the Copyholder ſurrenders to the 
Uſe of another, and then dies, the Surrendree ſhall have 
the Land, and ouſt the Widow of her Eftate. 1 Sal. 

Copyholds are not within the Sratute of Jointures, or 
of Uſes; nor ſhall be extended in Execution for Debt; 
for they are not Aſſets to bind the Heir, &c. | 

And yet they deſcend according to the Rules and 
Maxims of the Common Law. 


See the Maxim, Conſuetuds Manerii & Loci, &c. 


General Rules concerning Deeds and Con- 
vepances Lands. 


1. The Deed of Feoffment, is a Grant or Convey- 
ance of any Manors, Meſſuages, Lands or Tenements to 
another in Fee, that is to him and his Heirs for ever, by 
the Delivery of Seifin and Poſſeſſion of the Eſlate granted. 
Litt. ' 

A- Feoffment is the moſt antient Conveyance of Lands 
at Common Law ; and is faid to excel a Fine and Reco- 
very, for it clears all Diſſeiſins, Abatements, Intruſions, 
and other wrongful Eftates. 

And which neither Fine, Recovery, nor Bargain and 
Sale by Deed indented and inrolled does. 
It alſo bars the Feoffor from all collateral Benefit, in 


Reſpect to Conditions, Powers of Revocation, Writs of 


Error, c. and deſtroys contingent Uſes. Plowaen. 
But no Deed of Feoffment is good to) paſs an Eſtate 
without Livery of Seiſin; ſo that if either the Parties die 
- before Livery, the Feoffment is void. | 
If a Bargain and Sale of Lands be not inrolled, and 
the Bargainor delivers Livery and Seifin of the Land, ac- 


cording to the Form of the Deed, it has been held to be 


2 good Feoffment, Pepbam. 8 
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Tho' where one makes a Feoffment, without any 
Conſideration of Money, Sc. by that the Elate paſſes, 
but not the Uſe, which ſhall deſcend to the Feoffor's 
Heir. 1 Leon. © | 

Since the Statute of Uſes, the Deed of Leaſe and 
Releaſe has taken Place of this Deed, as it unites the 
Uſe and Poſſeſſion, without Entry. 27 H. 8. 

The Terms of Parties in Deeds, are Feoffor and 
Feoffee, Grantor and Grantee, Bargainor and Bargainee, 
Leſſor and Leſſee, &c. | 

2. The Deed of Leaſe and Releaſe, as uſed in 
our Law, ſignifies a certain Inſtrument in Writing for 
the Conveyance of a Man's Right or Intereſt in Lands 
and Tenements in Fee to another Perſon, who hath 
Poſſeſſion thereof. 

A Leaſe and Releaſe make but one Conveyance, be- 
ing in Nature of one Deed; and it amounts to a Feoff- 
ment, the Uſe drawing after it the Poſſeſſion, and ſup- 
pying the Place of Livery and Seiſin, required in that 


This Deed is now the uſual Conveyance of Lands or 
Tenements ; in the making whereof, a Leaſe or Bargain 
and Sale for a Year, bearing Date the Day next before 
ge of the Releaſe, is firſt prepared and exe- 
cuted, | ; 

To the Intent that by Virtue thereof, and of the S. 
tute made for transferring Uſes into Poſſeſſion, the Leſſee 
may be in the actual Poſſeſſion of the Lands, Cc. in- 
tended to be granted by the Releaſe, and be thereby en- 
abled to take a Grant of the Reverſion and Inheritance 
of the ſaid Lands, to him, his Heirs and Aſſigns fos 
ever. 
on which the Releaſe mull be executed, reciting the 
Leaſe or Bargain and Sale for a Year, and declaring the 


ie. 27 Hen. 8. ; 


be Leaſe for a Year, different from other Leaſes, 
muſt have the Words Bargain and Sell in Conſideration 
a Sum of Money; and 5 s. tho' never paid, is a good 
Conſideration, where the Leſſee for a Year becomes 

. . imme 
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Immediately in Poſſeſſion, on executing the Deed, with- 
out any Entry made. | 

And it is held, if only the Words Demiſe, Grant, and 
to Farm Let, are uſed in the Leaſe or Bargain and Sale 
for a Year, in that Caſe the Leſſee cannot accept of a 
Releaſe of the Inheritance, until he has actually entered 
and is in Poſſeſſion. 2 Lilly Abr. 

"Tis proper in the Leaſe for a Year to reſerve a Pep- 
per- Corn Rent, which is judged ſufficient to raiſe a Uſe; 
ſo as to make the Leſſee capable of a Releaſe. 

The Perſon who makes the Releaſe, muſt not only 
have ſuch an Eſtate in himſelf, whereout the Eſtate may 

be derived to the Releſſee; | 
Blut allo the Releſſee is to have an Eſtate in Poſſeſſion, 
that is in Deed or in Law, in the Land of which the 
Releaſe is made, as a Foundation for this Releaſe. 

And there muſt be ſufficient Words to make the Re- 
. leaſe, and to create and raiſe a new Eſtate, or it will not 
be good. 1 Inf. 

A Releaſe made by a Perſon, who at the Time of 
making thereof, has no Right to the Lands; or if it be 
made to a Man, who at that Time bath nothing in the 
Lands, is void in Law. 

For he ought to have a Freehold therein, or a Poſ- 
ſeſſion, or Privity ; and without Privity between the Te- 
nant in Poſſeſſion and the Releſſor, a Releaſe will not 
operate. Ney. A 
Theſe Releaſes that enure by way of paſſing an Eſtate, 
may be made upon a Condition, &c. fo as it be con- 
tained in the ſame Deed, or delivered at the ſame Time 
with it. 1 Mod. | 
3. The Conveyance by Fine and Recovery; and 
firſt a Fine is a final Agreement or Conveyance upon 
Record, for the Settling or Aſſuring of Lands or Tene- 
ments, and is acknowledged in the King's Court by the 
Cognizor to be the Right of the Cognizee, the Perſon 
to whom the Acknowledgment is made. 

'Tis obſerved that this Fine is commonly a ſeigned 
Action on a Writ of Covenant, &c, and ſuppoſes ſome 
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Controverſy, when in Fact there is none; and this is 
done to ſecure the Title that a Perſon has in his Eſtate 
againſt all others. | 

Or it is to cut off Intails, ſo that Lands may with the 
greater Certainty be conveyed, either in Fee, Tail, for 
Life or Years. Ve Symb. 

And as a Fine for its better Credit is ſuppoſed to be 
made in the Preſence of the King, being levied in his 
Court of Common Pleas ; it therefore binds married Wo-- 
men, who are Parties, and others whom the Law gene- 
rally diſables to act. | 

But where a Feme Covert is Party, ſhe is to be 
ſecretly examined, by the Judge or Commiſſioner that 
takes the Fine, whether ſhe conſents freely thereto, and. 
otherwiſe the Fine cannot paſs. 3 Rep. 

A Fine is either Sing/e, or Double, which may be with 
a Render back again of the Lands; and Fines are with 
Proclamations according to the Statutes, or without them. 
at Common Law; but thoſe by Statute are the beſt and 
molt uſed. | . 

There are likewiſe four Sorts of Fines ; tho' the Fine 
Sur Cognizance de Droit come ceo, &c. is the principal 
and ſureſt Kind of Fine, as it gives preſent Poſſeſſion to- 
the Cognizee, without any Writ of Execution: And 
this is a Fine according to the Statute. 2 Inſt. 

Upon levying a Fine, the Privies in Blood, as the 
Heirs of the Cognizor, are barred preſently thereby. 

But Strangers to the Fine who are not Parties or 
Privies, have five Years Time allowed them. to-enter on: 
the Lands, &e. and claim their Rights. | 

The like Time is given to Infants, aſter they come ta 
fall Age, and to Feme Coverts, not joining in Fines,. 
alter the Death of their Husbands; alſo to Priſoners aſter 
they are ſet at Liberty, and Perſons out of the Realm on 
their Return, c. Plowden; ; 

And a future Intereſt cannot be barred by. a Fine, till; 
five Years after its coming. is 1 x as in of a Rever- 
fon or Remainder in i | 8 

N & Perſon. 
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| A Perſon that has two Titles, ſhall have two five 

Years to make his Claim ; and where there is no preſent 
nor future Right in Land, &c. but only a Poſſibility at 
the Time of levying the Fine, a Man may enter and 
claim when he pleaſes. 10 Rep. 

In Caſe one does levy a Fine of another's Lands, 
while he is in Poſſeſſion, or being let to his Tenant, chis 
Fine ſhall not hurt or affect him. 

A Man ſeiſed of an Eſtate in Fee Simple, Tee- Tail, 
or in Remainder or Reverſion, may levy a Fine 

thereof. 

So may a Tenant for Life, to hold the Land to the 
_ Cognizee during the Life of ſuch Tenant ; but a Perſon 
who is only Tenant for Years, cannot levy a Fine of his 
Term, unleſs he have a greater Eſtate. 

If a Perſon who is Tenant for Life of Lands grants 


a greater Eſtate therein by Fine, than for his own Liſe, 


his Eſtate will be forfeited, of which he in Remainder, 
-&c. may take preſent Advantage. Dyer. 

Lands bought of divers Perſons, by ſeveral Purchaſers, 
may paſs in one Fine; but in that Caſe the Writ of Cove- 
nant is brought by the Vendees againſt all the Vendors, 
and every Vendor warrants againſt him and his Heirs. 

On a Fine Uſes may be 1aiſed and created, c. de- 
clared by Indentures made before or after levying hs 
Fine. 

And the uſual Fine bars the Iſſue in Tail, and not 
thoſe in Reverſion or Remainder, but a Recovery cuts off 
all. 2 Levinx. 

A Recovery, is a formal Act by Conſent, made Uſe 
of for the better Aſſurance of Lands and Tenements. 

And the End and Effet of this Recovery, called in 
the Law a Common Recovery, is to dock and deſtroy 
Eſtates- Tail, Remainders and Reverſions, and bar the 
former Owners thereof. 1 Co. Inf. 

A Common Recovery may be with ſingle, double or 
treble Voucher, and accordingly bars : And to a Reco- 
very, there muſt be three Parties at leaſt, the Deman- 

dant, Tenant and Vouchee. Aha 
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The Demandant is the Perſon that brings the Writ of 
Entry, and therefore may be termed the Recoveror ; The 
Tenant is he againſt whom the Writ is brought, termed 
the Recoveree; and the Voucher is the Party whom the 
Tenant vouches and calls to Warranty for the Lands 
demanded. 
| In proſecuting a Recovery there is a colourable Suit, 
| or Action Real brought by the Demandant, who is 


b uſually ſome Friend of the Perſon having the Eſtate, 
p and he by a feigned Count or Declaration pretends he 
was difleiſed of the Land, by the Tenant. 
e Then the Demandant is ſuppoſed to come into Court, 
n and this feigned Tenant, if it be a Single Recovery, is 
n made to appear and vouch to Warranty the Cryer of the 
| Court of Common Pleas, or the Bag-bearer of Writs to 
ts the Cuſſos Brevium, who is called the common Youcheeg 
. and is ſuppoſed to warrant the Title. 
, And this Vouchee appears, as if he intended to de- 


ſend the ſame; and for that End craves a Day for 
making his Defence, but on the Day given he makes 
Default, ſo that the Plaintiff or Demandant has Judg- 
ment to Recover the Land againſt the Tenant or Defen- 
cant, and he to recover in Value againſt the common 
Vouchee'; | 

On which there goes out a Writ of Seifin for the Poſ- 
{fon of the Lands. Doctor and Stud. 

In Caſe the Recovery be with double, or treble 
Voucher, then by Fine, Feoffment, or Leaſe and Re- 
leaſe, the Eſtate muſt be diſcontinued, and a Tenant of 
the Freehold made of the Land; and thereupon the Pra- 
dice is to bring a Writ againſt that Tenant, and he is 
to vouch the Tenant in Tail, and he the common 
Vouchee. 

Whereupon Judgment is given for the Demandant 
againſt the Tenant, and for the Tenant to recover in 
Value againſt the Vouchee, and ſo the firſt Vouchee 
2g2inſt the ſecond, Sc. as the Recovery is brought. 

| LW , 
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_ Theſe Recoveries are much favour'd in Law, many of 
the Inheritances of the Kingdom depending upon ſuch Kind 
of Aſſurances ; and they ſuppoſe a. Recompence in Value 
to all Perſons that loſt the Eſtate : But the Recovery in 
Value is only imaginary, end yet it is a Bar to the In- 
tail for ever. | 
Where there is a Tenant for Life, with Remainder in 
Tail, and Remainder or Reverſion in Fee; if the Te- 
nant for Liſe be impleaded by Agreement, and be 
vouches the Tenant in Tail, who vouches over the 
common Vouchee ; OED 

This bars the Remainder or Reverſion in Fee, tho 
he in Reverſion or Remainder never aſſented to the 
Recovery. 1 Co. Rep. FE. 

But if Tenant for Life alone ſuffers a Recovery, with- 
out the Conſent of him in Remainder, it is no Bar: 
Alſo a Recovery, tho' well ſuffered, bars only where 
there is a Privity in Law; that is the Iſſue, and he in 
Remainder, and Reverſion, &c. 
It ſhall not bar the Heir, who claims as a Purchaſer, 
and not by Diſcent; and a Stranger is not barred by a 
oy and Non-claim, as in Caſe of a Pine. 
. On ſuffering a Recovery, a Perſon may fell and diſ- 
22 his Eſtate as he pleaſes; but either a Fine or 
ecovery may be avoided on Account of Error, or by 
Reaſon of Fraud and Deceit, Ge. ; 
By Statute Recoveries are held to be good, without 
Conveyances from Leſſees to make Tenants to the Writ 
of Entry, &c. fo as ſuch Tenants have cotiveyed to 
them an Eſtate for Life at leaſt. | 

; Purchaſers having been in Poſſeſſion of the Lands 
twenty Years, may produce Deeds making a Tenant for 
ſuffering any Recovery, and declaring the Uſes, which 
ſhall be allowed to be Evidence of it, cho not regularly 
entered on Record. 

And after that Space of Time, all Recoveries are 
deemed valid, if it appears there was a 3 
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Writs, and the Perſons had an Eſtate ſufficient to ſuffer 
them, notwithſtanding the Deeds are loſt. 14 Geo. 2. 
4. The Deed of Bargain aud Dale, is a Deed or 
Conveyance whereby the Property of Lands and Tene- 
ments is, for good and valuable Conſideration, granted 
and transferred from one Perſon to another. ; 
'Tis called a real Contract, where a Recompence is 
given by both the Parties to the Bargain; as if one Bar- 
gain and Sell his Land to another Perſon for Money, 
the Money in that Caſe is a Recompence to him for 
the Land, and the Land to the other for the Money. . 
1 Lilh. | 935 
And if Money is mentioned to be paid in a Bargain 
and Sale, and in Truth none is; ſome Authors fay, it 


may be a good Deed of Bargain and Sale, becauſe no 


Averment lies againſt that which is expreſsly affirmed in 
the Deed; except it be queſtioned as fraudulent. Dyer. 

Yet where a Deed expreſſes a Conſideration upon a 
Purchaſe, others hold this will be no Proof upon a Trial 
that the Money was actually paid; but the ſame muſt 
be made out by Witneſſes. She. | 

A Bargain and Sale of Lands in Fee, is to be by 
Deed indented and inro/led in one of the Courts at 
Heſtminſter, or in the County where the Lands lie, be- 
fore the Cuſſos Rotulorum, and Juſtices of Peace, 

And the Inrollment muſt be made within fix Months 
after the Date of the Deed, to be accounted at twenty- 
eight Days to the Month. 175 

But this extends not to Bargains and Sales ſor Terms 
of Years, c. for they are good tho” not inrolled, nor 
by Deed indented. 27 H. 8. 

The Death of either the Bargainor or Bargainee, be- 
fore the Inrollment of this Deed, will not hi the 
Paſling of the Eſtate. . 

But the Freehold is in the Bargainor until it is inrol- 
led, and therefore the Bargainee may not bring Action 
of Treſpaſs before Entry had ; yet tis ſaid he may Sur- 
render or Aſſign his Intereſt. 1 Co. Inf. | By 


4 
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By the Statute of Inrollments, the Eſtate ſhall not 
veſt, except the Deed be inrolled; but this being done, 
it ſettles and veſts from the Beginning, according to 
the Satute of Uſes. 8 * 

Where a Bargain and Sale of Land is made, it paſſes 
the Freehold of the Lands, and alſo Reverſions and Re- 
mainders, without Livery and Seiſin. 

Tho? in 9 no Perſon can make ſuch Deed of 
Bargain and Sale, that has not the Poſſeſſion of the 
Land, at the Time of the Sale: For if he be not in 
Poſſeſſion, nor receives the Rents; to make it gocd, 
there ought to be Livery, and the Deed is to be ſealed on 
the Lands. 8 Rep. 

There is a Bargain and Dale of Goods, which a 
Perſon may at any Time fell, even tho' an Execution be 
coming out againſt him ; unleſs there is a private Truſt 
between the Parties, and the Writ of Execution is deli 
vered to the Sheriff. Ney. 

But a Sale of Goods upon a Sunday will not alter the 
Property; and a Contract for the Sale of Goods, for 1 /. 
or upwards, ſhall not be goed, except the Buyer receive 
Part of the Things fold ; or gives ſomething in Earneſt 
to bind the Bargain ; or ſome Note thereof be made in 
Writing ſigned by the Party, &'c. 29 Car. 2. 

An Agreement for the Sale of Lands muft be in Wri- 
ting, and be figned by the Seller, or it will not be bind- 
ing ; tho” a Guinea or other Money be given in Car- 
neſt. : | 

On any Bargain or Contract, where there is not what 
is called Quid pro gue, it is void in Law, and termed 
a nude Contract: But if the Sum given be ever ſo (mal, 
the Contract is good. 

And if a Contract or Bargain be to pay Money to 

another at a Day to come, and he dies before, it ſhall 

and be paid to his Executors, or Adminiltrators. 
ey. 

5. Deeds of Gift and Gzant; a Deed of 6% is a 

Conveyance or Inſtrument, by which Lands and Tene- 

ments or Goods are paſled from one to another. * 


o 
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And a Gift is of a larger Extent than a Grant, it be- 


ing applied to Things moveable and immoveable ; tlris 
Deed is alſo good, without any Conſideration : But 
great Care muſt be taken that there is no Fraud in ma- 
king it. . 

For if a Gift and Conveyance of Lands be made with 
Intent to defraud a Purchaſer on good Conſideration, as 
againſt ſuch Purchaſer it ſhall be deemed void. a 

And the Parties juſtifying the fame to be bona fide 
made, ſhall forfeit a Year's Value of the Lands, &c. 
and be likewiſe impriſoned. 27 Elix. 

So it is where any Deed of Gift or Grant is made, of 
Lands or Goods, to deceive Creditors of their juſt Debts, 
a5 to the Creditors it is void in Law; but not againſt the 
Party himſelf that makes the Deed, or his Executors, &c. 
againſt whom it remains EE. E 

A general Deed of Gift of all a Man's Goods, is lia- 
ble to Suſpicion of being fraudulent, tho? a true Debt be 
owing to the Party to whom made; and it is void againſt 
other Creditors. a 

And the ſeveral Marks of Fraud in Law, are if a Gift 
of Goods be general; if the Donor continues to poſſeſs 
and uſe the Goods; if the Deed be made in ſecret; or 
upon any implied Truſt and Confidence; or if done 
whilſt an Action is depending. 3 Rep. 

Therefore whenever a Gik is made in Satisfation of a 
Debt, it is p to have it done in a publick Manner, 
before Witneſſes of Credit; and that the Goods and 
— at the ſame Time be apprais d to the full Value. 

art.- N 

In ſome Caſes, there is a Gift in Law; as where a 
Perſon is made Executor of a Will, or marries a Woman, 
in one Caſe the Law gives him the Teſtator's Goods, 
and in the other Caſe the Goods of the Wife, liable to 
ſatisfy Debts. 1 Co. Inft. | 

A Gant, is a Conveyance in Writing of ſuch incor- 
poreal Things as lie in Grant, and not in Livery ; and 
. Perſons who cannot give but by 


Here 
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_ Here the Things grantable are Reverſions, Advow- 
ſons in Groſs, Tithes, Rents, Services, Commons, and 
ſuch like; but generally we ſay Land is granted in any 
Deed, and the Words Give and Grant, &c. of what 
lies in Grant, will amount either to a Gift, Grant, 
Feoffment or Releaſe, c. 
| There muſt be a Foundation of Intereſt in Grants, or 
they will not be good ; and the Law does not allow of 
a Grant of Titles only, or imperfe& Intereſts, or of 
Rights as are meerly furure. Bacon. | 
A Grant ſhall be taken in Favour of the Grantee; 
alſo the Grantee himſelf is to take by the Grant, and 
not a Stranger: In Caſe Lands are granted by Deed, 
the Houſes that ſtand thereon paſs to the Grantee. 
And by the Grant of all the Lands, the Woods will 
paſs ; but Trees in Boxes, &c. do not paſs in ſuch a 
Grant, becauſe they are ſeparated from the Freehold. 
z 


Inf. 
In every Grant there muſt be a Grantor or Perſon 
able to grant, and a Grantee capable of the Thing 
ted, ſomething granted as is grantable, it is to be 
in the Manner the Law requires, and there muſt be 
8 of the Grant by him to whom made. 
; attainted of Treaſon or Felony, may make 2 
Grant, and it ſhall be good againſt all Perſons but the 
King, and the Lord of whom the Land is held ; and 
. againſt them too for his Relief in Priſon. | 
If any Grants are made by Perſons Non ſame Meine 
riæ, they are good, as to themſelves, but voidable by 
their Heirs, c. and tho' Infants, and Feme Cover, 
are not capable to be Grantors, yet they may be Grar- 


tees; 

But ſubject to the Diſagreement of the Husband to 
the Grant made to his Wife, and of the Infant to his 
- Grant at his full Age. Perkins. | | 

Where there appears to be Incertainty, or Impoſſbi- 
bu # pwr gy or when they are againſt Law, they are 

gd void. | 
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6. A Leaſe of Lands, Cc. is a Demiſe or Letting. 
of Lands or Tenements to another for Term of Life or 


Years, under a Rent reſerved. 


All Leaſes that exceed three Years, are to be reduced - 
into Writing; and if the Subſtance of a Leaſe be put in 
Writing, and figned by the Parties, tho' it be not ſealed, 
it ſhall have the Eſſect of a Leaſe for Years. 29 Car. 2. 

And where a Leaſe is ſealed by the Leſſor, but the 
Leſſee hath not ſealed the Counterpart ; the fame is bind- 
ing, ſo as Action of Covenant may be brought againſt 
the Leſſor upon the Leaſe. Owen. 

If Articles of Agreement only are made, with Cove 
rants to make a Leaſe fora Term certain, at and under 
Eee Rent, this implies a Leaſe, and has been io 
adjud 
"Allo the Words to have and poſts Lands, in Conkid- 
ration of yearly Rent, will make a Leaſe of the Land; 
and a Licence to occupy and take the Profits, We. 
amounts to a Leaſe. Croke Eliz. ' 

Leaſes may be made for any Number of Years, or 
Months, &c. Bat the Term muſt have a certain Com- 
mencement, and Determination; and if by Reference to 
.. NINEY will be 


A Leaſe is frequently granted for twenty-one Years, 
if the Leſſee ſhall ſo long live, and is good, tho? it con- 
tains a Certainty in an Uncertainty. 

One makes a Leaſe from three Years to three Years, 
it is good for ſix Years ; but where a Leaſe is made in 
Writing for a Year, and fo from Year to Tear, as long 
» both the Laſher and Lace frall agree, this is Mhnting 
but for a Year. © 

Yer if the Leflee does enter upon the ſecond Year, he 
hereby becomes bound do hold the” Land, Sc. that 
Year. Mod. Caſ. 

It is a Maxim in Law, that Rent on Leaſe: muſt bo 
reſerved to him from whom the Land moverh 3 a the 
Leſſor, or his Heirs, Oc. 

1 
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If a Leaſe is made for Years of Lands in Fee - Simple, 
rendring Rent to the Leſſor, his Executors or Aſſigms, 
during the Term; the Heir ſhall have the Rent as inci- 
dent to the Reverſion. 

So where the Leſſor dies before the Day of Payment 

of Rent, it ſhall go to his Heir; but when it grows due 
in the Leſſor's Life time, it goes to his Executor, 
10 Co. Rep. 7 

Here it is ſaid the Rent is not due till the laſt Minute 
of the Day, for which Reaſon, if the Leſſor die upon the 
Day whereon payable, and Rent is unpaid, his Heir 
mall have it. | 5 | 
And yet if it be paid that Morning, before the Leſſor 

dies, his Executors ſhall retain the ſame. 

In Caſe a Perſon makes a Leaſe of Lands, yielding 
Rent at ſuch à Feaſt, or within one Month after ; and 
the Leſſor dies between the Feaſt-Day and the End of 
the Month, the Rent muſt be paid to the Heir, and not 
the Executor; becauſe until the Month's End it was not 
due, 1 Saunders. 

If a Tenant for Life dies on the Day on which the 
Rent was reſerved to be paid, his Executors, Qc. in an 
Action upon the Caſe may recover the whole Rent of 
the Under-tenants ; or if he die any Time before ſuch 
Day, a due Proportion thereof. Stat. 11 Geo. 2. 

Leſſees that hold over Lands after the Expiration of 
their Terms, ſhall pay double Rent; and when half a 

Year's Rent is due from any Tenant, and no Diſtreß 
can be found on the Lands, the Leſſor or Landlord may 
ſerve an Ejectment on the Land, and have Judgment to 
recover, 6c. 

But a Leſſee in ſuch Caſe may within fix Months 
* file his Bill in Equity, and be relieved thereon. 

#0. 2. | 
y And if a Tenant in Arrear one Year's Rent, ſhall de- 
ſert and leave the Premiſſes, two Jultices of Peace, at 
the Landlord's Requeſt, may enter upon and view the 
Lands, c. And if on Notice fixed by them, 8 


* 
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le, WY cant does not return and pay the Rent, his Leaſe ſhall 
uo, become void. 11 Geo. 2. 2 
* A Perſon of common Right may diſtrain for Rents, 
tho there be no Clauſe of Di/treſ5 in the Leaſes, ſo as he 
ent have the Reverſion of the Lands. 1 eff. 
due The Diſtreſs for Rent is to be taken on the Land 
_ chargeable therewith ; and it muſt be made of ſuch 
Things whereof the Sheriff may make Replevin, and 
ute WY deliver in as good Condition as at the Time of the 
the Taking. Roll. Abr. 0 | 
Jeir Any Goods may be taken in Diſtreſs,” as well 'as 
| Cattle ; another's Goods in the Tenant's Houſe, and 
for WY Beats of a Stranger in the Landlord's Ground, being 
Levant and Couchant, and having well reſted themſelyes 
ling i dere, may be likewiſe diſtrained. 2 nf. 
and For the Land is Debtor for the Rent, and the Land- 
d of bord need not enquire whoſe Cattle they are that he 
| not fads therein. | 
_ Where Goods or Chattels ſhall be diſtrained for Rent 
reſerved upon any Leaſe or Contract, if the Goods are 
the WY not replevied by the Tenant within five Days after ſuch 
_ Diſtreis, and Notice thereof, they may then be appraiſed 
t of WI by two (worn Appraiſers, and (old by the Perſon diſtrain- 
ſuch 5 with the Under - Sheriff, or Conſtable of the Place, 
c 


n of An Inventory is taken of the Goods diſtrained in the 
If a Preſence of Witneſſes; and the Conſtable, Sc. muſt 
tres ear the Appraiſers, to appraiſe them truly; and the 
may Debt being ſatisfied by the Sale, the Overplus of the 
at to Money, if there be any, is to be left in the Conſtable's 
Hands, for the Owner's Uſe. 2 W. and M. 

the If any Tenant fraudulently carries away his Goods, to 
eon. prevent a Diſtreſs, the Landlord within thirty Days 
iter may diſtrain them, wherever they are; and the 
Tenant and Perſons aſſiſting in the Fraud, ſhall forfeit 
double the Value of the Goods. 

And where fuch Goods are concealed in any Houſe or. 
Place, on Oath made of reaſonable Ground of Suſpicion 
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before a Juſtice of Peace, by his Warrant the Houſe may 
be broke open to diſtrain them. | ES 

The Landlord may alſo diſtrain any Cattle of the 
Tenant's feeding on Commons, or Corn, Graſs, or 
Fruits growing on the Lands, and cut, gather, cure and 
diſpoſe of the ſame, Oc. ' 

This is in Caſe the Tenant does not before pay the. 
Rent, and all Coſts and Charges. 11 Geo. 2. cap. 19. 

On a Reſcous of Goods diſtrained, treble Da 
and Coſts may be recovered againſt the Offenders, by 
Action on the Caſe. | | 

And if any Diſtreſs or-Sale be made, where no Rent 
is due, the Owner of che Goods diſtrained may by an 
Action of Treſpaſs recover of the Perſons diſtrai ning, 
double the Value and full Coſts. 

7. The Deed of Moztgage, is a conditional Con- 
veyance of Lands or Tenements, c. as a Security for 
Money borrowed. EY a 

It is called Mortgage, becauſe the Lands are as a Dead 
Pledge, until the Money borrowed is repaid ; or for that 
if the Money be not paid at the Day, the Land dies to 
the Debtor, and is forfeited to the Creditor. Lit. 

And Mortgages may be made in ſeveral Ways ; as by 
Leaſe for a long Term, Leaſe and Releaſe, or Afign- 
ment, Cc. but they are commonly. made by Leaſe for 
—— Years, wherein a Pepper · Corn Kent is re- 

In which Deed there is contained a Proviſo or Condi- 
tion, that if the Money = po at the Day agreed, thc 
Deed ſhall ceaſe and be voi de! 

And here until Failure be made in Payment, the "Y 
Mortgagor holds the Lands; but if Failare is made, on 
which the Mortgagee enters on the Land, yet the Mon- 
7 has an Equity of Redemption, and may call the 

artgages to an Account for his Receipt of the Profit 
1 inf. 

Likewiſe the Mortgagee, if he be minded to bir 
the Equity of Redemption, may call the Mortgagor 1 
- Account, either to pay what is due, or be bre, 
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will generally order : Though upon the Mortgagor's 
paying the Intereſt of the Money, theſe Mortgages often 
continue a long Time. 
The Right or Intereſt in Lands mortgaged is by Law 
in the Mortgagee before Forfeiture; he has purchaſed” 
the Land as it were upon a valuable Conſideration, as 
the Law will intend. | | | 
For tho the Mortgagor may redeem, yet it is not 
certainly known whether he will do ſo or not; and if 
by WY i docs not, the Eſtate becomes abſolute in the Mortga- 
8 gee, who is eſteemed in Poſſeſſion on executing the 
7 an 
in 


Mortgage. 2 Lilly Abr. _ | 
Therefore if the Money be not paid, whereby the 
* Wl ane is forfeited, the Mortgagee may bring an Ejedt- 
"on ment without actual Entry. 
for As the Mortgagor's Heir, is intereſted in the Condi- 
ton, he may pay the Money, and fave the Forfeiture 3 
Neal and ſo may Executors, &c, And it is held that Mort- 
tha BY #24 are a Part of the Perſonal Eſtate, if it be not other- 
vile declared by a Mortgagee in Fee. 
The Perſonal Eftate of the Mortgagor, ſhall alſo in' 
by Favour of the Heir, be applied to pay the Mortgage, 
5 0 where there are Aſſets for the Payment of all 
* Legacies. 2 FYentris. 

In Caſe Lands are thrice. mortgaged, it has been 
med in Equity that the third Mortgagee may buy in the 
firſt ds wr a and thereby ſhall hold againſt the 
kcond Mortgagee. L 

But that is, unleſs ſuch ſecond Mortgagee ſhall ſatisfy 
the Money paid by the third Mort to the firſt, and 
allo his own which he lent on the laſt Mortgage. Fob 

And where Perſons having once mortgaged Lands, do 
mortgage the ſame a Time, without diſcoverin 
tte firſt Mortgage, their Equity of Redemption will 
keſeited, and the ſecond Mortgagee may redeem, c. 
by Statute 4 & 5 V. & M. | 
| When any Action of Eje&ment is brought for recover- 
land, &c. mortgaged, and there is no Suit in 
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Equity for forecloſing or redeeming i, if the Perſon 
intitled to redeem, ſhall pending the Action, bring the 
Principal and Intereſt due, with Coſts, into Court, it 
all be taken as a full Satisfaction of the Mortgage. 
And the Mortgagee ſhall thereon be obliged to recon- 
"vey the Land to the Mortgagor, and deliver up all 
Deeds. 7 Geo. 2. | 

8. The Deed of Surrender, is an Inſtrument 
whereby a particular Tenant of Lands, &c. for Life or 
Years, does yield and give up his Eltate, to the Perſon | 
who has the immediate Reverſion or Remainder, ſo 


that he may have the preſent Poſſeſſion thereof. 1 Ce. . 
Luft. f are 
There is likewiſe a Surrender without Deed, called i 
Surrender ix Law; as where a Perſon has a Leaſe of a wh 


Term, and during the Term of his Leaſe takes a nem 
Leaſe of the ſame Lands, it will be a Surrender in Lay any 
of the former Leaſe. lam 

And this Surrender ſhall take Effect, tho' the ſecond . 
Leaſe be for a leſs Term than the firſt ; and altho' it h ©" 


made upon Condition, or be a voidable Leaſe, for both [ 
the Leaſes cannot ſtand together in one Perſon. 5 Re. - 


A Leaſe is made for Years, to commence at a future 


Day, this Intereſt may not be ſurrendred by Deed ; but i 0 


if the Leſſee before the Day does accept of a farther ſou 
Leaſe of the Land, thereby the. firſt Leale becomes ſu- . 
xendred in Law. | 
And thus the Surrender wrought by Operation of by 
Law, is of greater Efficacy than that made by Deed, St 
entered into by the Party. 6 Rep. 
In the making a Surrender, the Surrenderor muſt have . 
an Eſtate in Poſſeſſion of the Lands ſurrendred ; the Su- 
rendree 1s to have a higher or greater Eſtate in his own 1 
Right, than the Surrenderor hath in the Land, that the 

Surrenderor's Eſtate may be drowned therein; and be 


muſt be ſole ſeiſed of his Eſtate in Reverſion, &. of 
2 Rolls Abr. TR * 
A Surrender may be abſolute, or conditional, and be wy 


to a Uſe ;; but it cannot be made of an N | 
\ _ v</ 
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by the Common Law nor may one Termor regularly 


ſurrender to another. | 

If a Leſſee for Life ſurrenders to one in Remainder for 
Years, it is void. Croke Eliz. 

9. A (Uill, or Laſt Will and Teſtament, is a 
folemn [nftrument in Writing, whereby a Perſon de- 
clares his Mind and Intent, as to the Diſpoſition of his 
Lands, Goods or other Eſtate, or of what he would have 
done aſter his Death. Lili. | 

In a Will where Lands are given, the Gift is called a 
Deviſe; but when Goods and Cba:tels are given, they 
are termed a Legacy: And in a Will of Goods there 
mult be an Executor appointed, but he has nothing to do 
with the Freehold Lands. 1 f. a. $1520 

All Perſons that have a ſole Eftate in Fee Simple, of 
any Lands or Tenements, may devi.e and give away the 
ame by Will to whom they think fit ; and this extends 
to Perſons ſeiſed in Coparcenary, or as Tenants. in 
common. 35 H. 8. | : 

Lands intailed are not deviſable, only thoſe held in 
Fee, and Goods and Chattels ? and Wills made by In- 
fants, Fc. or Perſons not of found Memory, are deemed 
not good in Law; but tis ſaid an Infant at the Age of 
fourteen may make a Will of his Goods or Chattel;. 

By the Statute for Prevention of Frauds, Wills and 
Deviſes of Lands, &c. ſhall be in Writing, and figned 
by the Deviſor, or ſome other by his expreſs Directions, 
in the Preſence of three credible Witneſſes. 

And no Will made in Writing ſhall be revoked, but 
by ſome other Will that is made in Writing, or by can- 
celling the fame by the Teſtator himſelf, or by his Di- 
rection, c. 29 Car. 2. 

Where a Man by Will deviſes all his Lands and 
Tenements, all the Lands he hath in Poſſeſſion, and alſo 
In Reverſion do paſs : Though if a Perſcn having Lands 
in Fee, and other Lands for Years, does make fuch 
Deviſe of all bis Lands, c. theſe in Fee-Simple only 
pals thereby. 2 Danvers Abr. 

ar F Tu 
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Tis held that Lands bought after the making of a 
Will, ſhall not paſs by the Deviſe of all Lands and 
Fate, whereof the Teſtator ſhould die poſſeſſed ; for 3 
Deviſe of Land is not good, if the Deviſor at that Time 
had nothing in them. 

In ſuch Caſe a Deviſe of perſonal Things will be con- 
ſtrued good, tho the Teſtator had them not at the Time 
of making his Will. 1 Sail. 

There are likewiſe ſome other Differences; a Term 
may be deviſed by Will to one for Liſe, with a Remainder 
to another for the Reſidue of the Term. 

But a perſonal Chattel may not be given to one during 
Life, with Remainders to others ; 'yet the Uſe thereof 
may, and the Thing itſelf afterwatds to another. Ny. 

By way of future Executory Deviſe, Land may be 
deviſed to an Infant in his Mother's Belly, and be good; 

tis otherwiſe by a Grant or Gift, where there ought to 
be one of Ability to take preſently. 

If the Lands are deviſed by Will to a Perſon, to hold 
to him for ever, the Deviſee ſhall have a Fee-Simple; 
ſo where Land is given to ene to diſpoſe of at his Plea- 
ſures or when a Man deviſes that ſuch a one ſhall be his 
Heir, and have all his Inheritance. 

But if a Deviſe of Lands be to one, Anon any mote 
Words ; or if it is of all a Man's Eftate, it paſſeth only 
ae for Life, and not a Fee by Implication. Hi. 


The Law requires Certainty in- the Deſcription of 
Perſons, and Things in a Will; and- if Land be given to 
2 Man who ſhall marry the Teſtator's Daughter, or to 

him and his Children, &c. it is certain enough. 
A Condition in a Will, that a Woman ſhall not marry 
fuch a Perſon, or without Conſent of another, is unlaw- 
ful and void; except the Portion on the Marriage be 
limited over to ſome other Perſon, who in that Caſe may 
have the Legacy. 1 Mod. 
I a Man deviſes One thouſand Pounds to his Daugh- 
| ter, at the Age of twenty-one Years, and ſhe dies before, 
the Legacy i is extinguiſhed and gone. 


Bat 
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But in Caſe ſuch Legacy had been to be paid her at 
kr that Age, it is then Debitum in preſenti; & folvenduns 
g in futuro, by Conſtruction of Law, and the Daughter's 
„ Aiminidrator, Ec. thall have it on her dying before: 
2 Ventris. N | Mey 

Yet it is ſaid that Words in Wills ought to be always 
conſtrued according to the Intention of the Parties that 
make them, as near as can be collected ; and the Intent 
in a Will, ſometimes makes Eſtates paſs contrary to the 
A Rules of Law, with Reſpect to other Deeds. 

No Will has Force till after the Death of the Teſta- 


ing tor; but then it gives and transfers Eſtates, and alters 
the Property of Lands and Goods, as eſfectually as any 

Deed or Conveyance executed in a Man's Life-time. - 

Fr And thereby Diſcents may be prevented, Eſtates in 


oY Fee Simple, Fee-Tail, for Life, or Years, may be 
* 49 made; and he that takes Lands by Deviſe is in Nature of 
a Purchaſer. Lie, | 
hold A Perſon can make but one Will to take Effect ; tho? 
he may make as many Codicils as he pleaſes. * | 

The lait Will made; or where in a Will there hap- 
pens to be two Deviſes of the ſame Thing, he laſt De- 
viſe only ſtands in Force: But when the Teſtator is 
moved to make his Will by Fear or 'Fhreatning, in 
order that he may be at Quiet, &c. it may be ſet aſide. 
4 Shepherd's Ar. | 

And Executoz of a Vill is to aſſent. to the Deviſe of 
Goods, Oc. and he is to make an 7rventory of all the 


yen to Goods and Chattels of the Teſtator, with their Value, 
or to uk Preſence of two Legatees, or other ſufficient 
erſons. 
marry Then the Executor muſt prove the Will in the Spiri- 
nlaw- tual Court, by his oun Oath, or by Witneſſes if res 
ge be duired, and the Copy thereof in Parchment delivered to 
ſe may dim under the Ordinary's Seal is called the Probate. ; 
After this is done, the Executor is to pay all Debts, 
Jaugh- tore Legacies, in the following Order, viz. "The 
before, WY Charges of the Funeral being firſt ſatisfied, the King's 


Debt ſhall be preferred then Debts on Judgments, and 
F 2 : Statutes 
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Statutes or Recognizances, thoſe due on Mortgages, 
Bonds, and other Specialties, Rent on Leaſes, Servant ſo 
Wages, Debts on Shop- Books; &c. thi 

And if an Executor pays the Debes in any other Or- Cl 
der, he is liable to the Payment of any Debt of a higher Cl 
Degree, out of his own Bu, by the Common Law. ret 
Plawd. 22 
The ors is to pay the 1 after the Debts, 
and he may prefer a Legacy to himſelf : Alto ke may or 
pay what Legacies he pleaſes firſt, or give to each and 
Legatee a Part, in Proportion, on there not being WI in 

enough for paying every one his whole Legacy. 

And here the Executor is not bound to Order, as in Gift 
the Caſe of Debts due from the Teſtator. - 2 Vent. Lif 
An Idminiſtratoz, is he who has the Goods of a ; 
Man dying #nteflate, without Will, committed to his WW Dil 
Charge ; and all ſuch Goods as come to the Hands of 
the Adminiſtrator, ſhall be Aſeti to make him charge- 
able for Debts to Creditors, as Executors are to the 
| Creditors and Legatees. 2 Infi. 
Tube Perſons to whom Adminiſtration is grantable 
by the Ordinary, are as follow ; 

Firſt to the Husband of the Wife's Goods and Chat 
tels, and to the Wife of the Husband's Goods. 

If there is no Husband or Wife, then to the Children, 
either Sons or Daughters. perf 


In Caſe there be no Children alive, to the Father or Wl Prat 
Mother ; after whom to a Brother or Siſter of the A 
whole Blood or half Blood. 18 

And if chere are none ſock, -to the nent of Kin, = Bent 
Uncle, Aunt, or Couſin. viſe 

Laitly to a Creditor of the Deceaſed, or any other I priv: 
' Perſon at the Ordinary's Diſcretion. 3 Salk. I 

And after the Adminiſtrator has We; all Debts, — 12 


to make a Difribution of the Surpluſage, accordin 
Law ; as one Third to the Wife, of the Husband's 
ſonal Eſtate, and the Reſidue equally among the Oh 


dren, ny” N 
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© Where there are no Children, a Moiety of the Per- 
ſonal Eftate ſhall go to the Wiſe, and the reſt equally to 
the next of the Kindred ; and if there is no Wife but 
Or- Children, the whole ſhall! be divided amongſt ſuch 
her Children ; if there be neither Children or Wife, _it ſhall 
W. remain to the neareſt of Kin in equal Degree. Stat. 
22 & 23 Car. 2. | 
bts, In Caſe Children die aſter their Father, without Wiſe 
nay or Child, the Mother, and every Brother and Siſter, 
ach and the Repreſentatives of them, ſhall have equal Share 
ng in their Perſqnal Eſtates. 

But no Repreſentatives are allowed after Brothers and 
$ in Giters Children; and thoſe advanced in the Inteſtate's 
Life-time, are excepted. g 
of a Tho' the Heir at Law is to have a Share in the 

bu Diſtribution. 1 Fac. 2. | 


þ of | 
rge- 4 

Iv. Of Moot Points or Caſes. 
table 4 78 


HE Word Moot (as derived from the Saxoy, 
ha BW | Marian, to Plead) is a Term uſed in the In of 
Curt, and ſignifies that Exerciſe or Arguing of Caſes, 
which young Barriflers and Students have been uſed to 
perform at certain Times, the better to qualify them for 

er or Praftice, and Defence of Clients Cauſes, 
\ the And the Place where fach Moot Caſe: were 
was antiently called the Most - Hall at which Time the 
in, a Bexcher; choſe a Bailiff of the Most: There was like- 
vile an Exerciſe termed Bo/ting, which Word intended a. 
pivate Arguing of Caſes. | 

In theſe Exerciſes, two Barriſters fat as Judges, and 


he u three Students brought each a Caſe, out of which the 
ing i Judges choſe one to be * which being done, the 
Fer: Rodents firſt argued it, and after them the Barriſters, 


Alſo there was an Afternoon's Exerciſe or Moot, for 
de Inſtruction of young Barriſters, called the Parwi/e, 
F 3 bear 
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bearing the ſame Name originally with the Parvife i 
Oxford : Of this — 2 Y 


A Serjeant at Law that ware and wiſe, 
That often had been at the Parviſe. 


By the antient Orders, a Perſon could not be called to 
the Bar, to plead Cauſes in our Courts, in leſs Time 
than eight Years, now reduced to ſeven ; if they were 
not called Zx gratia. 

The Exerciſes uſually done by them, were twelve 
grand Moors, performed in the Inns of Chancery, in the 
Lime of the Readings, and twenty-four petty Moots in 
the Term-times, before the Readers of the reſpedtive 
Inns. : 

A Barriſter newly called was alſo obliged to attend the 

Exerciſe of the Houſe the fix next long Vacations, in 
Lent and Summers and thereupon for thoſe three Year, 
he has been fliled a Vacation Barriſter. 
But ſuch young Counſellors and others are generally 
termed Utter Barriſters, or Pleaders ouſter the Bar, to 
diſtinguiſh them from the Counſellors or Benchers ad- 
mitted to plead within the Bar, as the King, Queen, 
or Prince's Counſel are. þ 

A great many of the Exerciſes, formerly required to 
he perform'd by Perſons, before they were called to the 
Bar, ſeem to be of late fifpenſed with, which makes 
their Adm iſſion more eaſy. 

All Atarnies are now to ſerve a Clerkſhip of five 
Years, and be examined, ſworn and admitted by the 
Judges in open Court, and afterwards inrolled, before 
they ſhall be allowed to Practice in the Courts at . 
minſter; and if they fue out any Writ, or act in thoſe 
Courts, without being fo admitted, &ec, they are liable 
toa large Penalty. 

As they are likewiſe, if they do not take the Oahs 
to the Government, and ſhall be diſabled. 

And the Courts of Law and Equity, for the Argu- 
ing, Trying and Determining all Caſes, and * are 

| ways 


ein 
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always attended by the ableſt Counſellors and Pleaders, 
are theſe following. 

1. The Chancery, or the High Court of Chancery, 
ſo termed, becauſe it is the higheſt Court of Judicature 
in this Kingdom, except that of the Parliament. 

In Chancery the Lord High Chancellor preſides, who 
is the chief Adminiſtrator of Juſtice next to the Sovereign: 
and is inveſted with the King's abſolute Power, govern- 
ing his Judgment purely by the Law of Nature and Con- 
ſcience. 

There is however in the Chancery an Ordinary Court 
of Law, whence iſſue orginal Writs, Commiſſions, Scire 
facias's, c. for which this Court is always open, in 
Vacation as well as Term-time ; whereas othet Courts 
are confined to the Term: It likewiſe holds Plea of 
all perſonal Actions, by or agaiait any Officer of the 
Court, | | 

But a Cauſe cannot be tried by Jury in this Court; for 
if the Parties proceed to Iſſue, the Record is to be ſent 
into B. R. and try'd there, after which it is remanded 
into Chancery, 

Here the Extraordinary Court of Equity, is that wherein 
the Lord Chancellor has an unlimited Juriſdiction in 
Cafes of Equity, which he exerciſes in moderating the 
Rigour of the Law, and giving Remedy by Way of Bill 
and Anſwer. 

It is here Relief is given to Infants, notwithſtanding 
their Minority, and for or againſt Feme Coverts; all 
Frauds and Deceits are relieved, for which there is no 
Redreſs at Common Law ; Breaches of Truſt and Confi- 
dences ; and Accidents, as to relieve Obligors, Mortga- 
gors, &c, againſt Penalties and Forſeitures. 

And this Court may oblige Executors to give Security 
ind pay Intereſt for Money long in their Hands; order 
the Performance of a Will ; Decree who ſhall have the 
Toition of a Child; confirm Title- Lands, when Deeds 
we loſt ; make Conveyances, deficient through Miſtake, 
good and perfet; oblige Men to come to Account with 


each other, &c. . 
4 off F, 1 * 
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But in Suits where the Subſtance of them tends to the 
Overthrow of an Act of Parliament, or any fundamental 
Point of the Common Law ; and whenever the Party can 
have his Remedy at Law, he ought not to be relieved in 
Chancery, . 

Alſo the Chancery will not retain a Suit generally for 
any Thing that is under 10 J. Value, nor for Lands, &c. 
under 405. per Annum, except it be in a Caſe of Charity. 
- 1 Danvers Abr. ; 

Where there is any Error in Proceedings, there may 
be a Bill of Review, or Appeal to the Houſe of Lordi. 

2. 'The King's Bench, which is the Supreme Court 
of the Common Law, wherein the King of England 
ſometimes fat in Perſon, and is ſtill preſumed in Law to 
it there, but repreſented by his Judges. 4 If. 

All Crimes that are againſt the publick Good, tho' 
they do not injure any particular Perſon, are under the 
Cognizance of this Court; for it is the Cuflor morum of 
all the Subjects of the Kingdom. 

So that no private Subject can ſuffer any Kind of Vio- 
Jence or Injury, againſt his Perſon, Liberties or Poſſei- 
fons, bur a proper Remedy is here afforded him, not 
only for the Satisfaction of Damages ſuſtained, but like- 
wife for the Puniſhment of the r. 2 Hawhkin. 

This Court is now divided into a Crown- Side, which 
determines criminal Matters of all Kinds, wherein the 
King is Plaintiff; as Treaſons, Felonies, Murders, 

 Robberies, . Breaches of the Peace, and all other Cavſes 
that are proſecuted by Indictment, or Information, Oc. 

And a Plea-Side for trying Civil Cauſes, which holds 
Cognizance of all Actions commenced by Bill or Writ; 
as Actions of Debt, upon the Caſe, Treſpaſs, Ejectment, 
Sc. againſt any Perſon in the Cuſtody of the Marþa/ 
of the Court, as every one ſued here is ſuppoſed to be 
by Law. 4 If. 

- The Court of King's Bench has Power to regulate all 
the Ccurts of Law in the Kingdom, fo that they do not 
exceed their Juriſdiftions, nor alter their Forms, &c. 

11 may xeverſe erroneous Judgments given in inferior 
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Courts, and puniſh the Magiſtrates and Officers for 


Into this Court Indictments from the inferior Courts 
are frequently removed by Certiorari; and it may award 
Execution againſt Perſons attainted in any other Courts, 
or even in Parliament, on Removal of the Record, and 
their Perſons by a Habeas Corpus. Halet's Hiſt. | 

Likewiſe it grants Habeas Corpus's th relieve Perſons 
unjuſtly impriſoned ; and Writs of Mandamus for reſto- 
ring Officers of Corporations, &c. as alſo Freemen diſ- 
franchiſed ; and from hence iſſues the Writ Q War- 
ranto againſt thoſe as uſurp Franchiſes and Liberties 
againſt the King, to ſeiſe the Liberties, 

This Court may commit Perſons to what Priſon they 
think fit; and Bails any Perſon whatſoever ; it grants 
Prohibitions to other Courts; and may repeal the King's 
Letters Patent by Scire faciat, &c. 

3. The Common Pleas, termed otherwiſe Common 
Bench, is one of the King's Courts now held conſtantly in 
Wfminfler-Hall ; but in former Times was moveable, 
and followed the King. 

It hath Juriſdiction in all Cauſes, concerning Lands 
and Inheritances, of which Fines and Recoveries paſs, 
and other Actions real by original Writ ; and in perſonal 
and mixt Actions, it hath a concurrent Juriſdiction with 
the King's Bench. 4 If. n 

According to Forteſcue, this Court ſeems to have been 
the only Court for real Cauſes: But it has no Cogni- 
zance of Pleas of the Crown ; and Common Pleas are all 
Pleas as are not ſuch. 

And regularly it cannot hold Plea in any Actions, but 
by Writ out of Chancery retarnable in this Court ; unleſs 
it be by Bill for or againſt an Officer, or other privileged 
Perſon of the Court. . 

The Actions belonging to this Court come here, either 
by Original, Arreſts an4 Outlawries ; or by Privilege, 
or Attachment ; or out of inferior Courts not of Record, 
by Pone, Recordare, Accedas ad Curiam, Writ of falſe 

Judgment, Kc. 

| ; F 5 ; But 
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But no Perſons are admitted to plead at the Bar, or to 
ſign any ſpecial Pleadings in the Common Pleas, only 
| jeants at Law. 

4. The Exchequer, an ancient Court of Record, 
in which all Cauſes concerning the Rights and Revenues 
of the Crown are heard and determined; tho' it is ac- 
counted the laſt of the four Courts at Weftminfler. | 
In the Exchequer there are divers Courts, yet the 
uſual Diviſion of it is into two Parts only, for Diſpatch 
of Buſineſs, one of which is chiefly converſant in the 
judicial Hearing of Cauſes, and the other called the 
Receipt of the Exchequer, employed in the Receiving 
and Payment of Money. 4 Inf. 

The judicial Part of the 18 is a Court both of 
Law and Equity ; the Court of Law, being held in the 
Office of Pleas, according to the Courſe of the Common 

Law, before the Barons, and- where all the Officers and 
Clerks, the King's Tenants and Farmers, Debtors, and 

” Accountants, &c, are privileged to ſue and be ſued in 
like Actions as in B. R. or C. B. 

And the Court of Equity is held in the Exchequer 
Chamber, - before the Lord Treaſurer, Chancellor or 
Under-Treafurer, and Barons; but generally before the t 
wa only, for the Lord Chief Baron is the Chief by 

Ls. 

| J In this Branch of Judicature the Proceedings are by ; 
" Engl; Bill and Anſwer, according to the Practice of 
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the Court of Chancery, with this Difference, that the te 
Plaintiff muſt ſet forth he is Debtor to the King, whether th 
he be (6 or not. th 

It is in this Court of Equity our Clergy uſually exhi- * 


bit Bills for the Recovery of their Tithes, Ce, The 
King's Attorney General does alſo here bring Bills for WF v 
| 2 0 Matters concerning the Crown; and a Bill may be J 
exhibited againſt the Attorney General by any Perſon 1 
grieved in any Cauſe proſecuted on of the King, 
do be relieved therein. tl 
The leading Proceſs here is a Writ of Sulpæna, ot e 
Aus minus, which laſt goes into Wales, — 
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Capias Utlagatum. | | | 

For difficult Matters in Law, there is a Court of Ex- 
chequer Chamber, where all the Judges are aſſembled, 
and into which Cauſes are adjourned, when there are two 
Judges againſt two in Opinion and Judgment, that they 
cannot be determined in other Courts. ; 

5. The Aſſiſes, is the Court where the Writs and 
Proceſſes of Af are handled or taken, before an Af- 
ſembly of Knights, and other Gentlemen, with the 
Judge or Juſtice, in a certain Place, and at a Time ap- 


nted. 
2 Reſpect to which, all the Counties of England are 
divided into fix Circuits, and two Judges are commiſ- 
ſoned to go each Circuit, who hold their Courts of 
Aſſiſes twice a Year in every County, except Middleſex, 
and try and determine Cauſes both Civil and Criminal. 

For by, Commiſſion of Oyer and Terminer directed to 
them and many other Gentlemen of the County, and 
a Commiſſion of Gaol-Delivery, they are authoriſed to try 
Treaſons, Felonies, and every Priſoner in Gaol, com- 
mitted for any Offence whatſoever. | 

And by their Comm iſſion of 4/5 they are empowered 
to take Aſſiſes, and do Right upon Writs of Aſſiſe 
brought before them by ſuch Perſons as are put out or 
diſſeiſed of their Lands and Poſſeſſions;; but this is now 
uſually done by Ejectment. Lf Gigs! 1 

Alſo by Commiſſion of M/ã Prius, Civil Cauſes grown 
to Iſſue are brought down in the Vacation, and tried at 


the Aſſiſes by a Jury of twelve Men of the County where 


the Cauſe of Action ariſes, before the Day of Appear- 
ance appointed for the Jury above. 4 f. We 

This is ordained for the Eaſe of the Parties, Jury and 
Wimeſſes ; and on Return of the Verdict given by the 


Jury to the Court above, the Judges there give judg- 


ment. 

Where Cauſes are too difficult for the Judges of Aſſiſe, 
they ſhall be referred to the Juſtices of the Bench, to be 
ended. 9 Ed. 3. [ 
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6. The County Court ;- this is the Chief of the 


inferior Courts, and is a Court kept by the Sheriffs of 
every County, being divided into two Kinds ; one re- 
taining the general Name, held Monthly by the Sheriff 
or his Deputy. 

The other called the Turn, which is held but twice a 
Year, wiz. within a Month after Zafer and Michaelmas; 


and after this is the King's Leet through all the County, 


to inquire of 'T'reaſons, Felonies, and Breaches of the 
Peace, Sc. and puniſh Offences: It is a Court of Re- 
cord, of which the Sheriff is Judge. Crompton's Fur. 

It is obſerved that before the Courts of Wefminfer 
were erected, the County Courts were the chief Courts 
of the Kingdom; and in former Times had the Cogni- 
zance of great Matters, as appears by Glasvil, and 
other Writers, till they were reduced by Magna Charta. 

But the County Court ſtill retains the Determination 
of certain Treſpaſſes and Debts under 407. And by 
_ Virtue of a Writ of Jaſlicies, the Sheriff may hold Plea 
of Debt and other perſonal Actions above that Sum; for 
this Writ is in the Nature of a Commiſſion to him to do 
it. Briton.' 5 | 

By Recordare, &c. Cauſes are removed out of this 
Court into B. K. FT Ef POET 
7. The Court Leet, a Court of Record ordained 
for Puniſhment of Offences againſt the Crown; and is 
ſaid to be the moſt antient Court in the Kingdom. 
This Court is incident to a Hundred, as a Court-Baron 

is toa Manor ; and it inquires of all Crimes and Offences 
under High Treaſon ; but fuch as are puniſh'd with Loſs 
of Life or Member, are only inquirable and pie, entable 
here, and to be certified over to the Juſtices of Aſſiſe. 
Stat. 1 Id. 3. 1 

Antiently this Court. was called the View of Frank- 
pledge, becauſe the King was there certified by the View 


of the Steward, how many Perſons were within every , 


Leet; likewiſe Perſons were here bound with Sureties or 
Pliages for their Truth. a in 
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All Perſons above the Age of twelve Years, having 
remain'd within the Leet for a Year and a Day, may be 
ſworn to be faithful to the Kipg, by our old Laws ; and 
the People are to be kept in Peace, &c. 4 Inf. oh 

And every one from that Age to Sixty, is oblig'd to 
do Suit in this Court; except Peers, Clergymen, c. 
and unleſs they are liable to appear at the Sheriffs 
Turn. 

The Steward is the Judge of the Leet, and which 
ought to be held twice every Year, in like Manner as 
the Turn ; but ſometimes it is kept only once a Year, 
and that by Cuſtom is good. And here the Steward 
has Power to ele& Officers, as Conſtables, Tithingmen, 
&c. as well as puniſh Offenders. Kitchen. 

In this Court the uſual Puniſhment, is by Fine and 
Amercement ; the former aſſeſſed by the Steward, and 
the latter by the Jury, being twelve Freeholders or Re- 
fiants, and for both of which the Lord may have an Action 
of Debt, or take a Diſtreſs. 

8. The Court-Baron, which is a Court that every 
Lord of a Manor has within his own Precin@ ; and in 
22 Times, the Lords of Manors were ſtiled 

arons. 

It is held by Preſcription, and is of two Natures, wiz. 
by the Common Law, which is the Freebolders Court, of 
which the Freeholders, being Suitors, are the judges ; 
and by Cuſom, which is called the Cu/fomary Court, and 
concerns the Cuſtomary Tenants and Copyholders, 
whereof the Lord or his Steward is Judge. | 

A Court Baron may be of this double Nature, or one. - 
may be without the other. 4 Rep. | 

In the Freeholders Court, that may be held every 
three Weeks, they have juriſdiction in trying Actions of 
Debt, Treſpaſs, &c. under 40 5s. but on Recovery of a 
Debt, they cannot make Execution, as other Courts 
may, but muſt diſtrain the Defendant's Goods, and keep 
them till Satisfaction is made. 

"Tis in the Cuſtomary Court-Baron, that Eſtates are 
pas d by Surrenders, i » &c, Ane 


— 
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is uſually held only once or twice a Year along with the 
Court-Leet, unleſs it be on Purpoſe to grant an Eſtate, 
in which Caſe it is held as often as requiſite. 2 yp. 

Here the Homage Jury of Copyholders inquire that 
their Lords loſe not their Services, Duties or Cuſtoms, 
but that the Tenants do their Suits of Court, pay their 
Rents and Heriots, c. | . 

They alſo preſent the Deaths of Tenants, Surrender: 
of Eſtates, and all Treſpaſſes, &c. 4 Ed. 1. 


Of Actions and Suits, in Caſes proſecuted 
n the Courts at Weſtminſter. 


1. The Aſtion of Debt, is a Suit given by Law 
where a Perſon owes anether a certain Sum of Money, 
on Bond, or Contract for a Thing fold, which the 
, Debtor refuſes to pay at the Day agreed ;- then the Cre- 

_ ſhall have this Action againſt him to recover the 

ame. 

And where Money is due upon any Specialty, that is 
Dy Deed under Hand and Seal, this Action and no other 

8 1 
Here if a Perſon acknowledges by Deed, that he has 
ſo much of another's Money in his Hands, an Action of 
Debt will lie for it ; alſo where one owes Money to ano- 
ther, who hath his Note without Seal, Action of Debt 
lies on a Mutuatus. 

But the Defendant may therein wage his Law, which 
he cannot do in an Action of the Caſe, brought upon 
Promiſe of Payment. 4 Coke's Rep. 

Action of Debt is generally proſecuted on a Bill, Bond 
or Leaſe, &c. And in Debt on Single Bill, a Defer- 
dant may plead Payment before the Action our. 
Bar thereof; and on Bond, he may bring in the Princt- 
pal, Intereſt and Coſts, pending the Action, and there- 

be diſcharged. 4 & 5 Ann. ; 
2. The Aftion upon the Caſe, is a general Action 
that is given for Redreſs of Wrongs and Injuries, done 
ky | | w 
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without Force, and which by Law are not provided 
againſt. | . 

1 is ſaid to have its Name, on Account of the whole 
Cauſe or Caſe being ſet forth in the Writ; and there is 
no other Action lies in the Caſe. | 

By Statute tis ordained, that this Action ſhall be had, 
rather than any Perſons ſhall depart the King's Courts 
Remedyleſs ; wherein there may be the like Proceſs, as 
in Actions of Debt ar TReſpaſs. 13 Ed 1. 

In general Action of the Caſe lies for Nonſtaſance 
where a Perſon omits that which he ought to do, accord- 
ing to Promiſe, to the Damage of another ; and for Ma/:- 
f:aſance, when one does ſomething, which ought not to 
be done; and Misfraſance, where a Thing is undertaken, 
or the Law requires a Perſon tb do it, and he doth it 
otherwiſe than he ſhould. Croke Car. 

The Actions are as various under theſe Heads, as the 
Torts and Injuries upon which they are founded. 

For Deceits in ContraQs, ins and Sales ; as 
where one ſells another adu Wine, Corn full of 
Sand or Gravel, Wares by falſe Weights or Meaſures, 
Cc. warrants a Horſe to be ſound, or Clothes to be of 
ſuch a Length, and they are not fo, Action upon the 
Caſe will lie. 1 Danvers Abr. 

So for any private Nuſance or Annoyance to a Perſon's 
Houſe, Water, Way, Light or Air, by building, di- 
_ ſtopping, &c. whereby he is endamaged. 
2 Roll. 

3. The Action of Account, is an Action that lies 
againſt a Perſon, who by Reaſon of his Office or Buſineſo 
undertaken, is to render an Account to another, but re- 


fuſes to do it; as a Bailiff or Receiver to a Lord and 


others. 
If a Man makes one his Bailiff of a Manor, he ſhall 
have a Writ of Account againſt him as Bailiff, and in 
Caſe he appoints him his Receiver, to receive Rents or 
Debts, c. he may have Account againſt him as ſuch. 
Fitzherbert, | ; 

Bug 


4 


112 Df Boot Points oz Caſes, 
But a Bailiff cannot be generally charged as a Re- 


ceiver, nor a Receiver as Bailiff. 

Where a Perſon receives Money to another's Uſe, he 
ſhall have Action of Account againſt ſuch Perſon as his 
Receiver, tho' he was not appointed Bailiff or Receiver; 
alſo if one pays Money to another, he may have this 
Action againſt him for the ſame received to his Uſe. 

. Tho? here the Party may diſcharge himſelf, by al - 
ledging that it was for ſome Debt, or to be paid by 
Order to ſome other Perſon, which he bath done, Cc. 
1 Liih Abr. | 
This Action is now not ſo much uſed as formerly, 

there being no Damages given by it. 
4. The Aſtion of Covenant, is ſuch as is brought, 
where a Man is bound by Covenant in a Deed, entered 
into by him and other Perſons to do, or not to do ſome 
2 Thing agreed between them, when he hath broke 
the ſame 
In Caſe it be agreed, that one Perſon ſhall pay 100 /. 
to another for certain Lands, this is a mutual real Cove- 
nant; and Action of Covenant lies, if the other Patty 
refuſeth to convey, c. 2 Med. | 

A Perſon makes a Leaſe for Years, and then turns the 
Leſſee out of the Lands, he may have Action of Cove- 
nant againſt the Leſſor, tho' there be no expreſs Cove- 

nant in the Deed. | 
Vet in the Caſe a Stranger enters before ſuch Leſſee, 

he ſhall not have an Action upon this Oufer, becauſe he 

was neyer a Leſſee in Privity to have Covenant. 7 

wverton. | 

On a Bond Action of Covenant lies, for it proves an 

Agreement; tho when only a Hand is to a. Writing, 
and no Seal thereto, Covenant does not lie; but Action 
of the Cafe upon Breach of the Agreement. 2 Danvers. 

- 5. The Attion of Detinue, is an Action that lies 
againſt one who has got Goods or other Things delivered 
to him to keep, and he afterwards- refuſeth to deliver 
them. En | , 

4 or 
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For any Thing certain and valuable, wherein one 
may have Property, Detinue will lie; in which Action 
the Thing detained is generally recovered, and not Da- 
mages; tho if a Man cannot recover the Thing itſelf, 
be ſhall recover the Damages for it, and alſo ſor the 
Detainer. 1 Aff. 

If on the Delivery of Goods, the Perſon to whom 
they are delivered dies, Action of Detinue may be 
brought againſt his Executors, or any one to whoſe 
Hands they come: And where the Goods are delivered 
over to another, this Action ſhall be immediately had 
againſt the ſecond Perſon. | 

And notwithſlanding the Party deliver the Things to 
a Perſon that has Right to the ſame, yet tis ſaid he is 
chargeable, 2 Danvers. 

A Man may likewiſe have a general Detinue againſt 
one that finds his Goods ; but if before the Owner brings 
his Action, the Finder ſells them, or they are recovered 
in Execution, &c. he cannot bring Detinue. Fitzherb, 
Nat. Brew. 

There is an Action of Detinue that lies for Deeds and 
Charters, which make the Title to Lands ; and here the 
Defendant ſhall not wage Law, nor in Trover and Con- 
verſion, tho' in a common Action of Detinue he may do 
t. 2 [nf 1 | 

6. The Yition of Trover and Converſion, which 
comes from the French Trowver, invenire, is a ſpecial 
Action of the Caſe that lies againſt a Perſon, who having 
nd OI refuſes to deliver them upon De- 
mand. | | 

Or it is where a Man has in his Poſſeſſion the Goods 
of another by Delivery to him, or otherwiſe, and the 
Perſon fo poſſeſſed, ſells or makes Uſe of them without 
8 Conſent. * 

nd this Action lies ſor the R of to 
the Value of the Goods, &c. » Lilh.. reer . 
It is called T rover and Conyerſion, becauſe the Plain- 
uf in the Action ſurmiſes, * m, 
3, 
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Goods, and that the Defendant found them, and at ſuch 
a Place converted them to his own Ute. | | 

But here the Loſing is only a mere Suggeſtion, and in 
no Reſpect material. 
If a Perſon find Goods, and doth refuſe to deliver 
them to the Owner on Demand, this is a Converſion 
in Law; yet he may anſwer, that he does not know 


whether the Perſon demanding is the right Owner or | 


2 and then it is held to be no Converſion. 1 Dan ver. 


Altho' a Defendant tenders the Goods or Things, af. 
ter a Demand and Refuſal made, or even if they come 
into the Plaintiff's Poſſeſſion, neither of theſe will purge 
the Wrong, or make Satisfaction to the Plaintiff for de- 
taining of the Goods. ee 

For they ſhall only go in Mnigation of the Damages, 
but not to the Right of the Action of Trover, which the 
Party is ſtill intitled to. Mod. Caf. 

In Caſe one puts. out his Cattle to Paſture, and then 
ſells them, the Buyer may have Action of Trover againſt 
2 Ec. if he refuſes to let them go till paid 

r. | | 
Here the Farmer's Remedy muſt be had by Action for 
what is due to him for depaſturing the Cattle. 
And he may not detain them for the Debt, as in the 
Caſe of an Inn-keeper, or Taylor, &c. for Things in 


' their Cuſtody, Croke Car. 


7. The Aition of Diander, is an Action of the Caſe 
brought for Words, where a Perſon is injured in his 
Reputation. . 
And for any Words ſpoke of another, which aſſect his 
Life or Liberty, Office, Trade, or tend to his Loſs of 
Preferment- in Marriage, or Service, or to his Diſinberi- 
tance, or which occaſion any particular Damage, this 
Action lies. Dyer. 
So it is when Words are in general maliciouſly ſpoken 
of a Perſon, for which, if true, ſuch Perſon might be 
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But if the Words are ſpoke in proſecuting a Canſe, in 
an ordinary Courſe of Juſtice, as where a Lawyer in 
Pleading, ſhall utter any Words according to his Inſtru- 
ions, thoſe Words will not maintain an Action. 
Croke Fac. ; 

Alſo in other Caſes, if the Defendant can make Proof 
of the Words, he may plead Special Juſtification, that 
they are true, 

If a Perſon be proſecuted by Way of Information for 
a Libel againſt another, it is not material whether the 
Matter be true or falſe, he ſhall nevertheleſs be puniſhed. 
Hobart. 


See ante the Maxim, Lupricum Lingus non facile © 


in panam oft, Epc. | 

8. The Yition of Aſfault and Battery, is an 
Action that lies for Treſpaſs againſt a Man's Perſon, 
where any Injury is done to another in a violent Man- 
ner: And ſach Offence is alſo indictable, tho' it is uſual 
not to proſecute an Indictment, but to bring this Action 
only for Damages. Terms de Ley. 

But if a Perſon be aſſaulted or beaten, and he hath no 

Witneſſes to prove the Fact, the Party inſtead of his 
Action for the Battery, may bring an Information in 
the Crown-Office againſt the Aggreſſor, and there he 
ſhall be fined to the King. ; 
_ 'Tis held that the leaſt Touching of another Perſon in 
Aw is a Battery, which may be committed either by 
Puſhing, Jolting, or Fillipping upon the Noſe, Ce. 
and Spitting in a Man's Face, is Battery ; if not done by 
Accident. Dalton. 

The laying Hands gently on one is net Battery to 
found an Action; the Law will not preſume any Damage 


in ſuch Caſe, and the Defendant may juſtify molliter 


manus impoſuit. ' 
If a Perſon is beaten by another, he may likewiſe we- 
turn it, and Plead that the Plaintiff s Battery was occa- 
honed by his own firſt Aſſault, whereupon the Deſen- 
„ and the Plaintiff be amerced. 

2-Irft, | 
, For 
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For the Battery of a Perſon's Wife, Child or Ser- 
——. the Husband, Father and Maſter ſhall have this 
n. | 
9. The Aſtion of Treſpaſs, is that Action as gene- 
rally lies for any Wrong or Damage, which is done 
with Force and Arms by one private Man to- another ; 
and it is ſometimes againſt the Perſon, and ſometimes 
againſt his Lands and Goods, 

An Action of Treſpaſs lieth where any one makes an 
Entry on another's Lands, and there does Damage; alſo 
Treſpaſs Vi & Armis may be brought by a Perſon who 
has the Poſſeſſion of Goods, or of a Houſe or Land, if he 
be diſturb'd in his Poſſeſſion. 2 Rolls Abr. 

To enter into an Houſe againſt the Will of the Owner, 
is Treſpaſs for which Action lies; but a Man may law- 
fully come into the Houſe of another, to demand Money, 
Se yet it has been held, that if a Perſon has a Horſe 
in another Man's Ground, and he enters therein to take 
it away without Leave, Action of Treſpaſs lies againſt 
him. 4 Shep. 9 755 
And this Action will lie for breaking a Perſon's Cloſe 
or Ground, or driving a Cart and Horſes over his Land, 
where there is no Way for it; for eating Corn of ano- 
ther with Cattle, cutting of Trees on the Land, or da- 
maging the Graſs. 5 | 

So where one breaks the Doors, Windows, c. of 
another's Houſe, or Fences of Land ; or chaſes Cattle 
by which Means they die, or are damnified ; or if he 
fiſh in another Pond ; or pluck up Garden Herbs and 
Roots ; or tear a Bond or other Writing, &c. _ Broke. 
Tho if the Jury do not give 40s. Damage in Treſpaſs, 
the Plaintiff ſhall have no more Coſts than Damages: 
unleſs the Title of the Land come in Queſtion, or ſome- 
thing of the Plaintiff's be carried away, &c. St. 
23 Car. 2. 

10. The Aſtion of Waſte, is an Action that is 
brought where any Waſte or Deſtruction is made either 
in Houſes, Lands, or Woods, &c. by Tenant for Life 

or 
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an ann 1 
fon or Remainder. 1 Inft. 
As if any ſuch Tenant pulls down his Houſe, or wil- 
. lingly ſuffers it to fall, or to be uncovered, or in Decay, 
4 and do not repair the ſame in due Time. 
; 
$ 


If he cuts down 'Timber-'Trees on the Land with an 
Intent to ſell them, or for any Purpoſe but for Repairs ; 
or in Caſe he cut young Trees for Reparations, when 
there is other Timber; or Green Wood, if there be 


: Dry; or more Fire bote than is neceſſary | 

5 Or where he — up Ground that Time out of 

0 Mind has not been ploughed, or if he gh up Wood- 
lands, convert Meadow into an or Arable Land, 


, or Arable Land into Meadow, or Paſture | into Arable. 

< Or in Caſe he digs Mines of Metal or Quarries of 

„ Stone, &c, without Power by expreſs Covenant, or de- 

1 lroys Deer in a Park, Doves in a Dove - houſe, or Fiſh 

2 in a Pond, &c. | 

P In all theſe Caſes the Heir of the Land, or the Perſon 
in Reverſion may have a Writ or Action of Waſte, and 

le ſhall thereon recover the Place where ſuch Waſte is com- 

d, 

o- 


mitted, with treble Damages N 
And before any Waſte is eb, ibition may be 


* had, directed to the Sheriff, that he do not permit the 
ame ; or he in the Remainder, &c. can have an In- 
* Oi ro ſtay the Wale _ 
ON 
The Yition of Ejektment, is now the commend 
Adlon for Trial of Titles, and recovering of Lands, &c, 
illegally held and kept from the right Owner, 

For it is become an Action in the Place of many real 
Actions, ſuch as Writs of Right, Formedons, Ec; which 
are very difficult as well as tedious and expenſive. 

There is no Arreſt required in this Action, as now 
— proſecuted ; but if there be not a Tenant in 

oſſeſſion, as where a Houſe or Land is empty, and no 
Perſon can be found to whom the Declaration may be 
celivered ; | 


of 
le 
he 
nd 
ſs, 
$3 
ge- 
At. 
is 
er 
iſe 
or 
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In that Caſe the Plaintiff muſt proceed by Sealing a 

, Leaſe upon the Land, c. And an original Writ is to 
be ſued out againſt the Perſon who ejected: the Leſſee, 
and then Ouſter and Ejectment, &c, 1 Lilh. 
The uſual Courſe of proceeding in Ejectment is to 
draw a Declaration only, and feign therein a Leaſe for 
three, five, or ſeven. Years, to him that would try the 
Title, and alſo feign-a caſual Ejector or Defendant, and 
then deliver the Declaration to the Ejector, who ſerves a 
Copy of it on the Tenant in Poſſeſſion 

And at the ſame Time gives Notice at the Bottom, 
for him to appear and defend his. Title, or that he the 
feigned Defendant will ſuffer Judgment by Default, 
whereby the true Tenant will be turned out of Poſſeſſion 
of the Lands. F 

To this Declaration, the Tenant is to appear the Be- 
ginning of the next Term by his Attorney, and conſent 
to a Rule to be made Defendant inſtead of the caſual 
Ejector, and take upon him the Defence, wherein he 
mult confeſs Leaſe, Entry and Outer, and at the Trial 
ſtand upon the Title only. 

But if the Tenant in Poſſeſſion does not appear, and 
enter into the ſaid Rule in Time, after the Declaration 
ſerved, then on Affidavit being made of the Service of 
the Declaration, with the Notice to appear as aforeſaid, 
the Court will order Judgment to be entered againſt the 
caſual Ejector by Default, and thereupon the Tenant 
by Writ is turn'd out of his Poſſeſſion. 

In Caſe ſuch Tenant appears to the Action, having 
by his Attorney filed common Bail, and enter'd into the 
Rule aforementioned, he is made Defendant in the De- 
claration, and put into the Place of the ERjedtor.. 

And then the Defendant's Attorney mult plead Not 
Guilty, and the Attorney for the Plaintiff draws up the 
Iſſue in the Cauſe, a Copy whereof and of the Declara- 
tion is to be deliver'd to the Attorney for the Deſendant, 
+ Whereupon Notice is given of Trial. 

In order to which, the Writ of Yenire, c. is to be 
made out and returned, and the Record made up by the 
. f laintiff's 


/ 


cution, Sc. 11 Geo. 2. See ante, Leaſe, and Mortgage. 


Adtion concerning Lands, either by Judgment upon 
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Plaintiff's Attorney, beginning with the Declaration ; 
then the PBreviate of the Cauſe is to be prepared, in 
which, after a ſhort Recital of the Declaration and 
Plea, the Plaintiff*s Title is to be ſet forth from the Per- 
{on laſt ſeiſed in Fee of the Premiſſes, under whom the 
Leſſor claims down to the Client, the Plaintiff proving . 
the Deeds, &c. | | i 

And after I rial the Proceedings are as in other Caſes. 
1 Lilly's Abr. - 

By a late Statute, thoſe Tenants to whom Declara- 
tions in Ejectment are delivered for any Lands, c. are 
to give their Landlord's Notice thereof, on Pain of for- 
ſeiting three Years Rent. | 

And the Court where ſuch Ejectment ſhall be brought, 
may ſuffer the Landlord to make himſelf Defendant, by 
joining with the Tenant; if he appears; but if be does 
not, judgment ſhall be ſigned. 

Tho' in Caſe the Landlord deſires to appear by him- - 
ſelf, and conſents to enter into the like Rule as the 
Tenant if he had appear'd, ought to have done; the 
Court ſhall permit him ſo to do, and order a Stay of Exe- 


The Plaintiff in EjeAment recovers only according to 
the Right which he has at the Time of bringing his 
Action; and on his Recovery by Verdict, he may have 
an Action of Treſpaſs to recover the meſne Profits of the 
Land, from the Tithe of the Deſendant's Entry laid in 
the Declaration, f 

And if Judgment ſhould: be againſt the Plaintiff, he can 
bring another Action of Treſpaſs and FEjectment for the 
Lands, it being only to recover Poſſeſſiun, & c. Thin. 
23 Car. 8 5 


Alſo wherever a Defendant is barred in any real 


Verdict, Demurrer, or Confeſſion, &c. he may bring 
an Action of a higher Nature, and try the ſame: Right 

again, as it concerns the Inheritance. 
But in perſonal Actions, as. Debt, &c. a Bar is perpe _ 
tual; for the Plaintiff cannot have his Action of a higher 
4 Ds Nature, 


— 
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Nature, but his only Remedy is by Error or Attaint; 
and ſometimes in the Chancery. 

The Times wherein real and perſonal Actions are to ; 

be brought, by the Statute of Limitations, ſee ante the © ting 

Maxim, Vigilantibus non Dormientibus Leges ſubveniunt, Act 


1. the 
General Proceedings in Trials of Caſes bi. 
in the Superior Courts. Wr 

| | 4 


1. The Writ is to be made out and ſent to the She- the 
- riff, which runs in the King's Name, and contains a give 
ſhort State of the Plaintiff's Demand, whether it be of may 
Lands, Money, or Goods, or Satisfaction for Injuries 1 
done, or for Breaches of Contract, c. on which the Ter 
Defendant is ſummoned to appear and anſwer ſuch De- 8 tl 
mand. they 
When the Writ comes to the Sheriff's Hands, he C 
grants his Warrant thereon to his Bailiffs to execute it; ©W Def 
and if it be an AQtion of Debt, or on the Caſe for Money, the 
ſworn to be above 101. they arreſt the Defendant, and W torn 
take a Bail-Bond with ſufficient Sureties to the Sheriff for dant 
the Defendant's Appearance, and afterwards Bail is 4 
given to the Action. tiff' 
But if the Debt is under 10 J. in that Caſe the Deſen- ing 
dant ſhall not be arreſted, but be ſerved perſonally with W the 
a Copy of the Proceſs, and Notice at the Bottom to ap- A 
pear on the Return of the Writ ; which if he does not in I the | 
eight Days, the Plaintiff by a late Statute may entera W as i 
common Appearance for him, and thereupon proceed. noth 
2. The Appearance, ſignifies the Defendant's filing large 
+ Bail on any Proceſs iſſued out of the Courts at Wefimin- I read 
fler ; and in common Bail, the Sureties John Doe and T 
Richard Roe are taken of Courſe. Here if a common W Coui 
Appearance only, and not ſpecial Bail is required, the has 
Party may appear in Court in his proper Perſon. And 
And if an Attorney undertakes to appear for his Client, Acti 
the Court will compel him thereto, and to put in com- thy; 


. 


1 


8 8 
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mon Bail; after an A or common Bail entered 
and filed, the Plainti res againſt the Defendant. 

3- The Declaration, is a formal Shewing in Wri- 
ting, the Ground of Complaint of the Plaintiff in the 
Action againſt the Defendant, as the Non-payment of 
the Debt upon Requeſt, c. And the Plaintiff has two 
Terms after the Return of the Writ, to exhibit his De 
claration, that Term being accounted one wherein the 
Writ was returnable, 

And if no Declaration comes in before the Riſing of 
the Court, the laſt Day of the ſecond Term, on Rule 
given, the Plaintiff will be nonſuited, and the Defendant 
may ſign a Non Prof. whereupon he ſhall have Coſts. 

The Plaintiff's Attorney is to file his Warrant the 
Term he declates; and all Declarations muſt be filed, 
as the Foundation of the Cauſe depending, before which 
they are not of Record to warrant a Judgment. 

On filing the Declaration, Copies are deliver'd to the 
Defendant or his Attorney, who pays 4 d. per Sheet for . 
the lame; and the Term following, the Plaintiff's At- 
torney gives a Rule with the Secondary for the Deſen- 
dant to plead by ſuch a Day. 

4. The Plea, is the Defendant's Anſwer to the Plain- 
tif's Declaration; tho' in a more extenſive Senſe, Plead- 
mg contains whatever either Party alledges for himſelf in 
the Cauſe depending. | 

A Plea is either general, and enters into the Merits 
the Cauſe, being a general Anſwer to the Declaration, 
as in Debt on Contract, that he the Defendant owes 
nothing; or it is Hecial, and ſets forth the Matter at 
large, concluding to the Declaration, and that this he is 
ready to werify, . | | 

The ſpecial Plea is drawn up in Form and ſigned by 
Council, or it will not be received ; but a general Plea 
has only the Defendant's Attorney's Name thereto : 
And every Plea muſt be pleaded either in Bar to the 
Action brought, or in Abatement of the Writ on whit, 
2328 — or it is but a Diſcourſe, and ao 


4 6 It 
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If a Plea fails in ing all the Plaintiff's 
or Matter alledged, the Plaintiff ſhall have Judgment as 
for Want of a Plea; alſo where a Defendant pleads that 
he did not receive a certain Sum, if he does not ſay or 
any Part thereof, it is ill. | 

But when a Defendant pleads a bad Plea, if Iſſue be 
Joined thereon, and a Verdi& is given for the Defendant ; 
the Plaintiff ſhall not take Advantage of the Inſufficiency 
of the Plea, to which he ought to have demurted. 

Where Proceſs is returnable the firſt or ſecond Returns 

of Terms, the Defendant is to plead in four Days, if he 

lives within twenty Miles of London, and if farther off 

in eight Days, after Delivery of the Declaration, with 

Notice to Plead, &c. and that without any Inparlance, 

or craving a further Day to adviſe ; or making Default, 

= Plaintiff may ſign his Judgment, by late rs of 
art. ye 

T he Defendant m—_— 8 to the Plaintiff's Action 
and Declaration; to fi ea, the Plaintiff may make a 
Replication or anſwer; and to that there may be a Re- 

JO by the Defendant, till the Parties are at Iſſue in 

e Suit. | 

5. The Iſſue, ſignifies the Point of Matter which 
iſſues forth of the Allegations and Pleas of the Plaintiff 
and Defendant, in the Cauſe to be tried by a Jury of 
twelve Men. 1 ' 

And in every Iſſue there ought to be an Affirmative 
on the one Part, as that the Defendant is indebted to the 
Plaintiff in a certain Sum, c. And a Denial on the 
other Part, that the Defendant does not owe the Debt or 
Money charged, &c. 

For there muſt be ever a Negative and Affirmative of 
it, to make a right Iſſue ; tis alſo obſerv'd, that with- 
out Iſſue joined there can be no good Trial, nor ought 
Judgment to 'paſs : But a Plea being pleaded to the 
Declaration, and the Plaintiff's Attorney's Hand ſet to 
the Plea; then the Iſſue is ſaid to be joined. 

When the Parties have thus proceeded to Iſſue, the 
Attorney for the Plaintiff makes a * 


” and delivers it to the Defendant's Attorney, with Notice of 
|; Trial; in order wWhereto, a Writ of Penire facias muſt be 
ifued, and a Diflringas tothe Sherif to return the Jury, 
6. The Trial, is the Examination of a Cauſe before 
J 2 Judge, and Trying of the Queſtion, or Point in Iſſue 
; between the Parties, whereupon Judgment is given. 
To proceed in the Trial at pt Afifer, when a' Cauſe 
comes on, the Diftringas of the Jury is to be firſt res 
$ turned by the Sheriff and _ Record muſt be deli- 
e vered to * Judge's Marſhal ; upon which the Counſel 
F being inſtructed with their Bri < Ee. and all Parties 
h ready, the Marſhal gives the Record to the Judge, and 
t, the Cryer calls over the Names of the Jury. 
| The Perſons to ſerve on a Fury, are to be — 
of ind indifferent, no Ways intereſted in the Cauſe, and 
not outlawed or infamous ; neither ought they to be 
on Aliens, or Men attainted of any Crime, or be Infants, 
2 Perſons of ſeventy Years of Age, c. They are like- 
* wiſe to have 107. per Annum Freehold, and be returned | 
in trom the County where the Fact ariſes. 

And to the Jurors there may be a Challenge, or Ex- 
ich ception taken before they are ſworn, on Account of Fa- 
tiff vour or Aﬀinity, or their having been convicted of 
of Felony, &c. or where any one of them has given a Ver- 

dict before in the ſame Cauſe, Matter or Title. 

ive After the Jury are ſworn, being firſt elected by Bal- 
the lot, according to the Statute, they are bid to ſtand toge- 
the ther, and hear their Charge; on which, the Counſel of 
or both Sides open the Caſe, firſt on the Side of the Plaintiff, 
a5 the Proof lies on him, and looking over their Bre. 
riates, they argue the Matter in Controverſy, producing d 
Witneſſes to — what they alledge 

Which Witneſs ate alſo to be Perſons of Credit, diſ- 
ntereſted, and not ſuch as have been convicted either of 
Felony, or Perjury, or adjudg d to the Pillory or other 
infamous Puniſhment, or Perſons non Sane Memori r. 

And when the Witneſſes are heard and examined, the 
judge ſums up the — and gives it in Charge M 

| 2 . 


* 
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the Jury to do impartially therein ; at which Time the 
Clerk of Aſſiſe, or his Aſſociate, files the Writ, Panel 
. of the Jury and Record together, and makes a Copy of 
the Jury's Names, and the Iſſue they are to try, which 
he delivers tothe Jury. 2% 

Then a Bailiff is ſworn to keep the Jury without 
Meat, Drink, Fire or Candle, and without being ad- 
mitted to the Speech of any, in which Manner they are 
2 together till they agree and bring in their Ver- 


7. The Uerdift, is the Anfwer that is given to the 
Court by the Jury, concerning the Matter of Fact in the 
Suit committed to their Trial; in which every one of 
the Jurors mult agree, otherwiſe it can be no Verdict. 
And a Verdict muſt in all Things anſwer the Iſſue, 
or it will not be good; if the Plaintiff fails to prove his 
Iſſue, there the Verdict ought to be found for the De- 
ſendant; and no Verdict can make that good, which is 
not ſo by Law, of which the Court is to be Judge. 
In Caſe any of the Jurors eat or drink, at the Charge 
of the Party for whom they give their} Verdict; or if 
either of the Parties, or their Attornies, do ſay any 
Thing to the Jury, which relates to the Cauſe, before 
they are agreed. on the Verdict, as that it is a clear 
Cauſe, or I hope you find for ſuch a Perſon, c. Or 
if a Witneſs be ſent for by the Jury after he is gone 
from the Bar, and he r his Evidence again ; in any 
of theſe Caſes, the Verdict ſhall be void, and ſet aſide. 

Alſo the Jurors may be fined, for bing tamper'd with; 
and an Attaint will lie againſt a Jury for giving contrary 
to Evidence, where any Corruption appears, on which, 
being convicted, they are liable to a very ſevere Puniſh 
ment; likewiſe if they take any Thing to give a Ver. 
dict, they ſhall forfeit ten Times as much as taken, and 
be impriſoned a Year. 

The Jury being return'd to the Bar, and ready to give 
in their Verdict, the Plaintiff is then called, and if he 
do not appear, a Nonſuit ſhall be recorded, &c. but if 
be appears, the Clerk of Aſſiſe aſks the Jury who of 
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ind for, and what Coſts and Damages, and ſo enters is 
of on the Panel, and repeats it to the Jury, which finiſhes 
þ the T rial. 

And after the Trial is over, the Aﬀociate delivers ta 
ad the Plaintiff's Attorney the Record with the Difringas, 
" and the Names of the Jury annexed, on the Back of 
i which he endorſes the Subſtance of the Verdict, and then 
upon the Back of the Record is ingroſſed the Poftea. 

i That afterwards the Plaintiff and Defendant came be- 
the fore ſuch a Judge, and the Jury was elected and fern, 
the nd found ſuch Verdict and Coſts, Se. 
of This is to be carried to the Clerk of the Pofea's, to 
| be marked, and after delivered to the Clerk of the Rules, 
Ne nd he makes a four Days Rule for Judgment, (that 
hi. Lime being allowed the Defendant to move in Arreſt of 
De. 7+4217ent) and when ſuch Rule is out, if it be not 
\ is WY = lied, ny adgment is fit to be entered. 
8. The udgment, fignifies the Determination o 
Sentence of the Judges upon the Suit or Action tried: 
** which if given contrary to the Verdict, will not be a 
good judgment. 
* In Trials at the Aſſiſes, Note the Record is generally 
3 lere by Aﬀeocints till neat Term, Wan be is ta be 
0 called upon for the ſame, and then it is marked, and 2 
me taken out as aforeſaid ; and thereupon Judgment is 
gone bgned, and entered on a Roll, on which a Writ of Exe- 
75 cution is awarded, againſt either the Body, Goods, or 
ih Lands of the Defendant. 
oct g. New Trials, are granted in ſeveral Caſes ; as 
hich where there was not ſufficient Notice given to the Deſen-- 
| nid. bent of the former Trial; or if exceſſive Damages are 
Ver aeſſed by the Jury; or a Verdict is given againſt Evi- 
*. cence; or in Caſe any Fraud appear 
, Tho' a new Trial ſhall not be allowed for Want of 
Evidence at a former Trial, which the Party wie 
then have produced. 
10, Trial at Bar, is ordained when Cauſes oe 
great Examination, and II TR ficule, 
| 3 
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or intricate, for the better Satisfaction of the Parties con- 
And in order to ſuch Trials, the Juries and Witneſſes 
muſt come to the Courts at Veſminſter. 

11. Bill of Exceptions, is where the Plaintiff or 
Defendant in a Suit alledges any Exception to the 
Judges Opinion, which may be put down in Writing, 

and ſigned by Counſel, &c. and here the Court above 
proceeds to Judgment according to the Exceptions; 

12. Writ of Erroz, is that Writ which is brought 
by a Plaintiff or Defendant in any Action, who is grieved 
by the Proceedings and Judgment given therein; and 
which any Perſon damnified by. Error in a Record, or 
who can be ſuppoſed to be injured thereby, may bring; 
on which the Judgment may be reverſed, 

. Theſe Writs of Error are returnable from one Court 
to another, until they come to the Exchequer Chamber, 
and la, to the Lordi in Parliament. 

And thus we may obſerve, thro* the abundant Care 
and PunQuality required by Law in the Trial of Cauſes, 
there is as much as Art and Conſcience can contrive 


againſt Corruption, and in Favour of Right. 


V. Of Wards of Art and Terms, 
| wage 


| Erms of the Law, are ſuch artificial or technical 
| Words and Terms of Art, as are particularly 
uſed in and adapted to the Profeſſion of the Law: And 
the moſt conſiderable of theſe relate either to Writs and 
Proceſs, or the Practice of Pleading, and contain as 
. follows: | | 

1. Fcc02d, is a Word derived from the French, that 
fignifies an Agreement been two or more, where any one 
is injured by a Treſpaſs committed, to make Recom- 
pence and Satisfaction to the Party grieved ; and which 
after the Accord is performed A executed, may be 

P 


Df TUo2ds of Art and Terms. 127 


pleaded in Bar to any Action brought for the ſame 
Treſpaſs. Terms de Ley. 

2. Alias, is a ſecond or another Writ, which iflues 
from the Courts at We/minfter, after a ard Writ has 
been ſued out without any Eſſect. ö 

3. Ifſumpſit, from the Latin, is taken in he Law. for 


a a voluntary, Promiſe, whereby a Perſon aſſumes or takes 


upon him to perform or pay a Thing: And when any 
one becomes legally indebted to another for Goods ſold, 
the Law implies a Promiſe that he will pay this Debt; 
and.if he do not, Indebitatus Aſſumpit or Action of the 
Caſe lies againſt him. 

4. Judita Querela, is a Writ that lies where a 
Perſon has any Thing to plead, but bath not a Day. in 
Court for pleading it; as when one is bound in a Statute 
or Recognizance, or where Judgment is given in Debt. 
and the Defendant's Body in Execution, then if he have 
a Releaſe, or other ſufficient Cauſe to be diſcharged from 
it, this Writ may be granted him againſt the Perſon that 
has recovered. 


For to Writs of Execution the Defendant cannot 


plead ; fo that if there be any Matter ſince the Judgment, 
to diſeharge him of the Execution, he is to have Audita 
Querela. 

5. Averment, is uſed in order ow aſcertain to the 
Court what is doubtfully alledged ; and relates either to 
Pleadings, ,or to Deeds, which may ſometimes be made 


good by Averment, where a Perſon is not certainly 


named; and if no Uſe is expreſſed, or but uncertainly 
in any Deed, Averment ſhall be admitted as an Addi- 
tion or Explication. 

6. Capias, is a Writ of two Sorts ; one before 
Judgment called Capias ad Reſondendum, where an 
Original is ſued out, &c. to take the Defendant, and 
make him anſwer the Plaintiff; and the other a Writ of 
Execution, called Capias ad Satisfaciendum, which iſſues, 
on a Judgment obtained, and is directed to the Sheriff com- 
1 
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ſon him till Satisfaction be made for the Debt, c. re 
covered againſt him, | 
If the Body of the Defendant is taken in Execution 
upon the Writ, and the Writ is returned and filed, no 
other Execution can go againſt his Lands, or Goods: 
And by the Statute 2 Geo. 2. Perſons charged in Execu- 
tion for any Debt, not exceeding 1004. on Petition to 
the Court whence the Proceſs iſſued, with an Account of 
all their Eſtates upon Oath, may be diſcharged out of 
Priſon, on aſſigning their Effects to the Creditors. 

7. Clauſum fregit, ſignifies as much as an Action of 
Treſpaſs, and in the Common Pleas the uſual Courſe is to 
declare in Actions, eſpecially upon an 4/umpfit, or the 
like, on a Qzare Clauſum fregit, as they do on a Latitat 

in the King's Bench. = | 

8. Colour, in the Law ſignifies ſome probable Plea 
of a Defendant, which in Fact is falſe ; but it has this 
End in it, viz. to draw the Trial of the Cauſe from the 
Jury to the Judges: It is uſed in Aſſiſes or Actions of 
Treſpaſs; as in an Aſſiſe to give Colour of Freehold, 
Dc. And it ought to be Matter in Law, or doubtful to 
the Jurors, - 
, 9. Demurrer, is a Term from the French and Latin, 
ſignifying a Delay or Stop put to any Action, upon ſome 
Point of Difficulty, which muſt be determined by the 
Court, before any further Proceedings can be had in 
' "the Suit: And a Demurrer is ſaid to be an Iflue joined 
on Matter of Law, which 22 only are to deter- 
mine; or an Abiding in and Referring to the Judgment of 
the Court, whether the Declaration or Plea of the ad- 
verſe Party, is ſufficient in Law to be maintained. 

And where a Defendant may demur, he muſt do it; 
for if he pleads in ſuch a Caſe,” he ſhall not afterwards 
take any Advantage in Arreſt of Judgment, or by Writ 
of Error, &c. 

10. Elegit, is a Writ of Execution that lies for one 
who has recovered a Debt or Damages, againſt a Deſen- 
dant that is not able to ſatisfy the ſame in his Goods; 
and this Writ is directed to the Sheriff to make Deli- 

| very 
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very of a Moiety of the Party's Lands, and all his 
Goods, Beaſts of the Plough excepted, whiek is done: 
by Inqueſt of a Jury ; and the Creditor by Virtue thereof 
ſhall hold the ſaid Moiety of the ſaid Lands fo delivered 
to — until his whole Debt and Damages are paid and 
fatisfied, 1 

11. Falſe Ymp:iſonment, ſignifies a violent Tref- 
paſs committed againſt a Perſon, by arreſting and impri-- 
ſoning him without juſt Cauſe, contrary to Law 3 or 
where one is detained in Priſon without 1 Procels,. 
or kept longer in Hold than he ought, or if he be any 
Way unlawfully'detain'd : *Tis alſo uſed for a Writ or 
Action brought for ſuch Treſpaſs, in which very conſide- 
rable Damages are recovered; for the Law favours the: 
Freedom of a Perſon from Impriſonment: | 

12. Fieri facias, is a judicial Writ that lies where a 
Perſon has recovered judgment for Debt or Damages in 
the King's Courts againſt any one, by which the Sheriff is 
commanded to levy the Debt and Damages on the Deſen - 
dant's Goods. Upon a Fieri facias the Sheriff is to uſe: 
his beſt Endeavours to levy the Money on the Goods and 
Chattels of the Defendant ; he may fell a Term for 
Years, or Corn ing, &c. and has Power to take 
3 Km, of the Defendant's, except it be wearing; 

othes. 

But the Goods of a Stranger, in the Poſſeſſion of the 
Defendant, ſhall not be ſubject to the Execution; nor 
may a Sheriff break open the Door of an Houſe to execute: 
this Writ on the Goods of the Owner, Se. 

13. Yabere facias Poſſeſſionem, is'a Writwhich lies 
where one has recovered a Term for Years in an Action, 
in order to put him into Peas: There is likewiſe a 
Writ of this Kind, -commanding the Sheriff to give a 
Perſon Sci of Land recovered on an Hit nent. On: 
theſe Writs, the Sheriff may juſtify breaking open the 
Houſe, where Entrance is denied, to deliver Poſſeſſion 
to the Party recovering at Law. K 

14. Innuendo, is a Word that has been frequently 
wed in Declarations of Slander and Law Pleadings, when: 

; 85 they 
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they were in Latin, for aſcertaining a Perſon or Thing 
that was before named. Though an Innuendo cannot 
make that certain, which was uncertain before ; and the 
Law will not allow Words to be enlarged by Ianuendo, 
8 as to ſupport an Action on the Caſe for uttering 
them. 
15. Journeys Accounts, is a Term in our Law, 
where a Writ abates by the Death of the Plaintiff or De- 
ſendant in a Cauſe, or for Want of Form, Cc. in which 
Caſe the Plaintiff becomes intitled to have a new Writ, 
by. Fourneys Accounts, that is to ſay, within as little 
Tune as he poſſibly can after the Abatement of the firſt 
Writ; ſo that the ſecond Writ ſhall be a Continuance of 
the Cauſe, as much as if the firſt Writ had never abated. 
16. Latitat, is a Writ that iſſues out of the Court of 
King's Bench, and has its Name upon a Suppoſition that 
the Defendant does /ur+ and lie hid, and cannot be found 
in the County of Middle/ex, to be taken by Bill, but is 
fled into ſome. other County, and to the Sheriff whereof 
this Writ is directed, commanding him to apprehend 
the Defendant there. | bh, 
17. Negative, is what cannot be teſtified or proved 
by Witneſſes in our Law, only an Affirmative ; but if a 
Man be accuſed to have been at Teri, and there to have 
done ſuch a Fact, he may prove the Negative by colla- 
teral Teſtimony, that he was at that very ſame Time, 
+ _at another Place, in ſuch Company. 

18. Negative Pzegnant, ſignifies a Negative that 
implies an Affirmative ; as where a Defendant pleads a 
Plea in Bar of the Plaintiff's Action, which is not ſo 
ſpecial an Anſwer thereto, but that it includes alſo an 
Affirmative : For Example, if one in Reverſion brings 
a, Writ of Entry, upon an Alienation made by Tenant 

- for Life, ſuppoſing he has aliened in Fee, which cauſes 
4 a Forfeiture of his Eſtate, and the Tenant pleads that he 
hath not aliened in Fee; 

This is a Negative wherein an Affirmative is in- 
cluded, and to which the Plaintiff may have a Demur- 
rer; for tho' it be true that he has not aliened the Land 
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in Free, yet it may be he has made an Eſtate in Tail, 
which is likewiſe a Forfeiture. 

19. Nil debet, "That he owes nothing, is che uſual 
Plea in an Action of Debt. 

20. Nihil dicit, writ ſhort, Ni dicit, ſignißes 2 
Failure in the Defendant to put in his Anſwer to the 
Plaintiff's Declaration, &c. by the Day aſſigned, on 
which Judgment of Courſe is had againſt him. 

21. Non aſſumpſit, is the general Plea in a perſonal 
Action, whereby one denies any Promiſe made. 

22. Non eſt culpabilis, or Non cul, is an uſual 
Plea to an Indictment or Action of Treſpaſs. X 

23. Non eſt fattum, is a Plea where any Action is 
brought upon a Bond, or other Deed, and the Defen- 
dant denies it to be his Deed ; which Plea may be- 
p_ where the Deed is void, or raſed in a material. 

rt 

24. Non Pzof. is where a Plaintiff in an Action 
does not declare in a reaſonable Time; and a Notle 
p:oſequf may be entered by the Plaintiff, if having com- 
menced an Action, he will not proceed therein. 

25. Nonſuit, ſignifies the Dropping of a Suit or 
Action, and is moſt commonly upon the Diſcovery of 2 
Error in the Plaintiff's 2 when the Cauſe is 
ſo far proceeded. in, that the Jury is ready at the Bar to 


| deliver in their Werdict; on his being called, and not 


appearing; or not proſecuting his Action wich Effect, 
&c. whereupon Coſts are allowed to the Defendant. 

26. Dutlawzy, is where a Perſon is outlawed, that 
is deprived of the Benefit of the Law, and therefore 
held to be out of the King's Protection; as where an 
original Writ, and the Writs of Capias, ' Alias, and. 


Pluriet have been iſſued againſt him, and are 


the Sheriff Non eft inventus, and after Proclamation 
made for him to appear, &c. if he omits ſo doing, he 
then becomes outlawed. * 

A Perſon outlawed forfeits his Goods and Chattels, tr. 
and cannot « ſue in any Court, only to reverſe the Out- 
lawry, 
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lawry, which he may do for Error, or when the Statutes 
relating to the ſame are not exactly purſued, - | 

27. Oper, is where an Action being brought on a 
Deed or Bond, the Defendant appears and prays that 
he may bear the Deed on which the Action is brought, 
and alſo have a Copy thereof, that he may conſider 
what to Plead thereto ; and the Defendant is not obliged 
to Plead without it. | | 

28. Pzoteſtando, in the Law is a certain Form of 
Pleading, where a Defendant will not directly affirm, 
nor deny any Thing that is alledged by the Plaintiff, 
or which he himſelf alledges ; and it is likewiſe when a 
Perſon is to anſwer to two Matters, and by the Law he 
ought to plead only to one; in which Caſe, in the firſt 
Part of his Plea he ſhall ſay thy ner That ſuch a 
Matter is not true, and then add, Pra placito dicit, for 
Plea faith, &c. by which Means he will not be concluded 
by his Plea, but may take Iſſue upon the other Part of 
the Matter. | 

29. Puis Darrein Continuance, ſignifies a ſpecial 
Plea, where ſome new Matter is pleaded, pending an 
Action, after the 4a Continuance ; as where a Woman 
takes Husband, an Acquittance is given, or the Plaintiff 
enters, c. and this Plea will be allowed at any Time 
after Iſſue, and before Verdict. | 

30. Pluries, is the Name of a Writ that iſſues after 
two former Writs have gone out without Effect. 
31. Quantum Meruit, is a certain Action of the 
Caſe, brought where one employs a Perſon to do a Piece 
of Work for him, without making any Agreement 
about the fame ; in this Caſe it is by Jon implied, that 
He muſt pay for the Work as much as ſhall be reaſona- 
| bly demanded; that is to ſay, So much as he has di- 
ſerved. 3 

32. Reſpondeas Ouſter, ſignifies to anſwer over in 
an Action to the Merits of the Cauſe, &c. as on dilatory 
Pleas ; or where in a * to a Plea, it is adjudged 

againſt the Defendant, Oc. 

_ L 33- Dcire 
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33- Dcire Facias, is a judicial Writ that lies in divers 
Caſes, but is moſt uſually iſſued to call a Perſon to ſhew 
Cauſe to the Court whence it goes out, why Execution 
of a Judgment paſſed ſhould not iſſue; as where a Plain- 
tiff has recovered Debt or Damages in a Court of Re- 
cord, and does not take out Execution within a Year 
and a Day after Judgment recovered ; in that Caſe there 
muſt be a Scire facias to revive the Judgment, before 
the Plaintiff ſhall have F.xecution. 

And where a Plaintiff or Defendant dies, Execation 
may not be ſued out on a Jugdment until the Writ of 
Scire facias is brought, and Judgment given gm 
So it is when Judgment is recovered againſt a Feme 
Sole, who afterwards marries, the Husband muſt be 
ſummon'd to ſhew Cauſe why the Execution ſhould not 
be awarded againſt him. 2 Lilh. * 

On judgment being obtained againſt a Teſtator. a 
Scire facias iſſues againſt the Executor, tho within a 
Lear after the Judgment had; for in theſe Caſes where 
the Perſon is altered, there is to be a new Judgment to 
warrant the Execution. | 

This Writ may be likewiſe brought againſt Bail, 
where the Principal in Execution is not to be found, or 
does not ſurrender himſelf; and” there is a Scire facias 
to hear Errors, as alſo upon a Recognizance in Chancery, 
to extend Lands, c. | E 

34. Di Attion, is the Latin Concluſion of a Plea 
the Aion brought; as where a Defendant demands Judg- 
ment, if the Plaintiff ought to have bis Action, c. 

35. Holvit ad Diem, is a Plea exhibited to an 
Action of Debt upon a Bond or penal Bill, Cr. 
whereby it is alledged that the Money was paid at the 
Day limited. | 

36. Statutes of Jeofaits, are thoſe as help divers 
Defects in Law and Overſights, after Verdict given; for 
it is ordained, that judgment ſhall be had in any Suit 
after an Iſſue is tried, notwithſtanding there may be any 
Jegfail or Miſpleading.. 

| 37. Ceſta⸗ 
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37. Teſtatum, is a Writ that lies where a Defendant 

in an Action cannot be arreſted upon a Capias in the 

County where the Action is laid, and thereupon that 

Writ is returned Non eſt inventus by the Sheriff, and it is- 

ſo teflified; in which Caſe a Teflatum Writ may be ſent 

out into any other County where the Defendant is ſup. 
to be, or to have wherewith to ſatisfy. 

38. Traverſe, is a Word or Term taken from the 
French, and as uſed in the Law, ſignifies to deny a 
Thing alledged in a Declaration or Pleadings, &-, 
And a Defendant's Plea is deemed ill, wherein the Plain- 
tiPs Title, &c. is neither traverſed and denied, nor 
conſeſſed and avoided ; but altho each Matter of Fact 
_ pleaded by the Plaintiff may be traverſed ; yet no Mat- 
ter of Law may be ſo; nor may a, Record, which is 
not to be tried by Jury. The formal Words of a 
Traverſe are, without that, in Latin, abſque hoc, &c. 

39. Uiew, is generally where a real Action is 
* and the Tenant does not certainly know what 
Land it is the Demandant requires; then he may pray 
the Jury may wiew or ſee the Land, Cc. that is 
claimed: In which Caſe a ſpecial Writ of Diftringas 
iſſues directed to the Sherift, commanding him to have 
fix of the Jury, or a greater Number of them, at the 
Place in Queſtion, ſome convenient Time before the 
Trial, who ſhall have the whole Thing in Diſpute 
_ - ſhewn to them by two Perſons named in the faid Writ, 
and by the Court appointed, 

40. Uenire facias, is a judicial Writ, whereby the 
Sheriff is commanded to cauſe a Jury to appear, upon 2 
Cauſe brought to Iſſue, in order to try the ſame ; and on 
which Writ, if the Jury do not appear at. the Day of 
the Return of it, then a Habeas Corpora ſhall go out, and 
afterwards a Difre/ſ7 until they do appear. 

41. Uoire dire, is a French Term uſed where there 
is a buſy Evidence, not otherwiſe to be excepted againſt, 
and it is prayed upon a Trial at Law, that the Witnels 
may ſpeak the Truth on Oath, whether he ſhall be 
a Gainer or Loſer, by the Matter in Controverſy ; and it 
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it appears he is unconcerned, his Teſtimony is allowed, 


otherwiſe tis not. 

42. Uncoze pziſt, is the Plea of a Defendant that is 
ſued for Debt due on Bond at a Day paſt, wherein he 
ſays, that he tendered the Money at the Time and Place, 
and that there was none there to receive it ; and that he 
is ſtill ready to pay the ſame; which Plea faves the 
| Penalty of the Obligation. | 
43. Wager of Law, is where an Action of Debt is 
: brought againſt one, upon a Simple Contract, without 
either Deed or Record, and the Defendant in the Pre- 
ſence of Compurgators ſwears in Court, that he owes the 
Plaintiff nothing, in Manner and Form as he has de- 
clared ; and here Wager of Law hath been allowed, be- 
bauſe the Defendant may have paid the Plaintiff his 
A Debt in private, or before Witneſſes who may be all 
dead, therefore the Law allows him to wage his 


13 Law in his Diſcharge, rather than it will ſuffer him to- 
* be charged by the bare Allegation of the Plaintiff, 
ay This antient Practice of Waging Law is now much 
” diſuſed, fince Actions of Debt are turn'd into Actions 
205 upon the Caſe, by which Means the Deſendant is ouſted 
wwe of his Ley Gager. | 

the 

the i 
ute P 

rity VI. Of Fiftions, Intendments, and Pre- 
on a 
1 1. A Fiftion, or ſeigned Conſtruction of the Law, 
iy 0 A is when in a fimilitudinary and colourable 
An Way the Law conſtrueth a Thing otherwiſe than it is in 
"I Truth: And therefore Fictions were formerly termed an 
2 Abuſe of our Law ; but have been a long Time thought 
Al 6 neceſſary, and allowed of in ſeveral Caſes. 
* As a common Recovery is Fifio Furis, or à ſormal 


Device for the docking of an Eſtate-Tail, c. that was 
con- 
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contrived, when thoſe Eſtates came to be inconvenient, 
_ could not be altered for any good End or Pur- 
e. 

0e Seiſin of the Conuſee in a Fine, is alſo hat 

Fiction of Law, it being only an inyented Form of Con- 
veyance to paſs Eſtates : And in the Action of Eject- 
ment, there is both a fictitious Leaſe to, try the Title, 
and a feigned caſual EjeQor ; vet this is the moſt com- 


mon real Action. 


Likewiſe if a Bond is made at a Place beyond Sea, it 
may be pleaded to be done there in Mington in the 
County of Middleſex, by Fiction of Law, in order to try 
the ſame here, Cc. 1 Co. Inf. 

But the Law ought not in any Caſe to allow of 
Fictions, where it may, be otherwiſe really ſatisfied ; and 
Fin: is to be Equity and Poſſibility in every legal 

iction. 

And it is obſerved, that no Fiction ſhould-unlawfully 
work any Damage, or Injury to another. 10 Rep. 

2. Intendment, in our Law, ſignifies the Under- 
N Intention and true Meaning of a Thing ; 
Prog pplies what is not fully expreſſed or appa- 


8 that where a Thing is doubtful, Intendment may 
make it out; likewiſe many Things ſhall be intended 
| after a Verdict, in a Cauſe ; but Intendment cannot ſup- 
- ply- the Want of Certainty; in a Charge laid in an 
ndiftment-for any Crime, &c. which muſt be expreſsy 
found. 2 Hawkins. 

A Thing may be neceſſarily intended by ſomething 
that goes before or follows it; and where in a Suit an 
indifferent Conſtruction may bear two Intendments, it 
is a Rule in Eaw ta take it ſtrongly againſt the 
Plaintiff. 

In Caſe a Perſon be bound by Bond to another, and i 
is not expreſſed to whom the Money ſhall be , 
even if ſaid to the Obligor, the Law will intend it to be 
Payable to. the Obligee, who lent it. "I 
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And where no Time of Payment is limited, the Lam 
intends that the Money is to be paid immediately. 
2 Lilly. 8 

in Deeds and Contracts, the Intent of Parties is much 
regarded by the Law; yet it ſhall not take Place 
againſt the direct Rules of Law : And in Conveyances 
of Eſtates, our Law does not admit them regularly to 
paſs by Intendment and Implication. 7 

Tho? in Deviſes of Lands, they are allowed with 
due Reſtrictions, that is to ſay, where the Deviſee 
muſt neceflarily have the Thing deviſed by Will, 
and no other Perſon whatſoever can have it. Faw 
han, 
: No Intendment or Implication ſhall be allowed 
22 an Eſlate limited by expreſs Words, to drown 
the ſame. 

3. Pꝛeſumption, denotes in Law = jon or 
Belief of Things, ſo ſtrong as to amount to Proof and 
Evidence thereof. 

Where all the Witneſſes to a Deed of Feoffment or 
other Conveyance of Lands are dead, there violent Pre- 
ſumption, which ſtands fox a Proof, is continual and 
quiet Poſſeſſion. 

If where a Defendant pleads Payment to a Bond, (ba 
Debt appears by the Bond to have been of a very long 
Standing, and no Demand can be proved to have been 
made, nor Intereſt paid for many Years; it ſhall be 
preſumed that the Bond i = though the Plaintiff bas 
it in his Cuſtody. 1 Co. If. 

Alſo if Rent be in Arrear for twenty Years or up- 
wards, and the Landlord does give a Receipt for the 
laſt Year's Rent due, 'tis in our Law preſumed that all 
the reſt is ſatisfied. 

And fo in ſome other Inſtances, tho' Preſumption is 
what. may be doubted of, yet it ſhall be accounted true, 
if the contrary be not proved. \ 

In a Criminal Caſe, if a Perſon is found killed in a 
Houſe, and at the ſame Time a Man is ſeen to come 
out 
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out there with a bloody Sword or Knife, and no other 

Perſon was then in the Houſe ; this is a violent Pre- 

ſumption which will be admitted for Evidence, that 

that Man was the Murderer. | 

But here a Precaution is given, that on ſuch preſump- 

tive or circumſtantial Evidence, without other Proof 
by Witneſſes, the Court MK not to judge oy. 
i I. 
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